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Madras Bar Association Vs. Union of India & Anr. [Writ Petition (Civil) No. 502 of 2021] L. Nageswara Rao, J. 1. The Madras Bar Association has filed this Writ Petition seeking a declaration that Sections 12 and 13 of the Tribunal Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 and Sections 184 and 186 (2) of the Finance Act,
2017 as amended by the Tribunal Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 as ultra vires Articles 14, 21 and 50 of the Constitution of India inasmuch as these are violative of the principles of separation of powers and independence of judiciary, apart from being contrary to the principles laid down by this Court in Union of
India v. R. Gandhi, President, Madras Bar Associationl, Madras Bar Association v. Union of India & Anr.2, Rojer Mathew v. South Indian Bank Limited & Ors.3 and Madras Bar Association v. Union of India & Anr.4. The Petitioner seeks a further direction to Respondent No.2 for establishment of a separate wing to cater to the requirements of
tribunals in India. 2. A brief reference to the historical background of tribunalisation in this country is necessary for a better appreciation of the dispute that falls for adjudication in this Writ Petition. The Statement of objects and reasons for insertion of Articles 323-A and 323-B in the Constitution of India by the Forty-Second Amendment is as follows:
"To reduce the mounting arrears in High Courts and to secure the speedy disposal of service matters, revenue matters and certain matters of special importance in the context of the socio-economic development and progress, it is considered expedient to provide for administrative and other tribunals for dealing with such matters while preserving the
jurisdiction of the Supreme Court in regard to such matters under Articles 136 of the Constitution. It is also necessary to make certain modifications in the Writ Jurisdiction of the High Courts under Article 226." 3. The vires of the Administrative Tribunals Act, 1985, enacted under Article 323-A (1), was challenged in S.P. Sampath Kumar v. Union of
India & Ors.5 before this Court. The main ground taken in the writ petition was that the jurisdiction of the High Court under Article 226 and Article 227 cannot be barred. It was held by this Court in S.P. Sampath Kumar (supra) that in place of a High Court, the Parliament can set up an effective alternative institutional mechanism with the power of
judicial review vested in it, by placing reliance on the observation made in Minerva Mills Ltd. & Ors. v. Union of India & Ors.6. However, this Court was of the firm opinion that the tribunals should be a real substitute to High Courts. While scrutinizing Chapter II of the Act which dealt with the establishment of tribunals, this Court expressed its view
that a short tenure of Members of tribunals would be a deterrent for competent persons to seek appointment as Members. 4. The correctness of the judgment of this Court in S.P. Sampath Kumar (supra) was considered by a larger bench of this Court in L. Chandra Kumar v. Union of India & Ors.7 which found the exclusion of the jurisdiction of the
High Courts and the Supreme Court in Articles 323-A and 323-B to be unconstitutional. This Court declared that tribunals shall continue to act like courts of first instance in respect of areas of law for which they have been constituted. 5. A High-Level Committee on law relating to insolvency of companies was constituted by the Union of India under
the Chairmanship of Justice V. Balakrishna Eradi, retired Judge of this Court who made certain recommendations for setting up the National Company Law Tribunal (hereinafter referred to as NCLT) combining the powers of the Company Law Board under the Companies Act, 1956 (hereinafter referred to as the 1956 Act), BIFR and AAIFR under the
Sick Industrial Companies (Special Provisions) Act, 1985 and the jurisdiction and powers relating to winding up vested in the High Courts. The Government accepted the recommendations and passed the Companies (Second Amendment) Act, 2002. The reason for the said amendment was to avoid multiplicity of litigation before various fora and to
reduce pendency of cases. The Madras Bar Association filed a writ petition in the Madras High Court challenging the constitutional validity of the said amendment to the 1956 Act on the ground of legislative incompetence and violation of the doctrines of separation of powers and independence of the judiciary. The High Court upheld the validity of the
Amendment Act of 2002 but pointed out certain defects in the provisions of the Act. The High Court declared that the NCLT and the National Company Law Appellate Tribunal (hereinafter referred to as NCLAT) cannot be constituted without removing the defects pointed out in the judgment. The judgment of the High Court was upheld by this Court
in Union of India v. R. Gandhi, President, Madras Bar Association8 (hereinafter referred to as MBA-I). Parts I-B and I-C of the 1956 Act were directed to be modified in accordance with the observations made in the judgment. 6. The Companies Act, 2013 (hereinafter referred to as the 2013 Act), which replaced the 1956 Act, contained provisions for
establishment of the NCLT and the NCLAT. Madras Bar Association filed a writ petition under Article 32 of the Constitution challenging the formation of NCLT under Section 408 of the 2013 Act. Several other provisions pertaining to constitution of the NCLT and the NCLAT, qualifications for appointment of Members and Chairperson / President and
constitution of the Selection Committee were also assailed in the said writ petition. This Court in Madras Bar Association v. Union of India & Anr.9 (hereinafter referred to as MBA-II) upheld the validity of Section 408 by which the NCLT was constituted. However, clauses (a) and (e) of Section 409(3) relating to the appointment of Technical Members
were held to be invalid. Section 411(3), which provided qualifications of Technical Members, and Section 412(2), which dealt with the constitution of the Selection Committee, were also held to be invalid. A direction was given to the Union of India to scrupulously follow the judgment in MBA-I and set right the defects that were pointed out therein by
bringing the provisions in accord with the MBA-I judgment. 7. The Finance Act, 2017 was brought into force from 31.03.2017 to give effect to the financial proposals for the financial year 2017-18. Sections 183 to 189 thereof dealt with conditions of service of Chairperson and Members of Tribunals, Appellate Tribunals and other authorities. According
to Section 183, provisions of Section 184 applied to the Chairperson, Vice-Chairperson, Chairman, Vice- Chairman, President, Vice-President, Presiding Officer or Member of the Tribunal, Appellate Tribunal and other specified authorities, notwithstanding anything to the contrary contained in the provisions of the statutes listed in Column (3) of the
Eighth Schedule. The Central Government was empowered by Section 184 to make rules to provide for qualifications, appointment, term of office, salaries and allowances, resignation, removal and other terms and conditions of service of the Chairperson and Vice-Chairperson (and commensurate positions bearing different nomenclature) and other
Members. As per the first proviso, the Chairperson, Vice-Chairperson (and commensurate positions bearing different nomenclature) or Member of the Tribunal shall hold office for such term as may be specified by the rules made by the Central Government, not exceeding five years from the date on which such person enters office. The Chairperson,
Chairman or President can hold office till they reach the age of 70 years and the Vice-Chairperson, Vice-Chairman, Vice-President, Presiding Officer or any other Member can continue till the age of 67 years, as per the second proviso to Section 184. 8. A Notification was issued by the Central Government on 01.06.2017 by which the Tribunal,
Appellate Tribunal and other Authorities (Qualifications, Experience and other Conditions of Service of Members) Rules, 2017 (hereinafter referred to as the 2017 Rules) were made. The validity of Part XIV of the Finance Act, 2017 and the 2017 Rules framed thereunder was questioned in Rojer Mathew (supra). The petitioners contended that para
XIV of the Finance Act, 2017 cannot be classified as a money bill. The question of money bill was referred to a larger bench. The validity of Section 184 of the Finance Act, 2017 was upheld. The 2017 Rules were held to be contrary to the parent amendment and therefore, struck down. The Central Government was directed to reformulate the rules
strictly in accordance with the principles delineated by this Court in R.K. Jain v. Union of Indial0, L. Chandra Kumar (supra), Madras Bar Association v. Union of India & Anr.11 and Gujarat Urja Vikas Nigam Ltd. v. Essar Power Ltd.12 The Central Government was directed to formulate a new set of rules which would ensure non-discriminatory and
uniform conditions of service, including assured tenure. As an interim order, this Court in Rojer Mathew (supra) directed that the appointments to the Tribunals/ Appellate Tribunals and the service conditions shall be in terms of the respective statutes before the enactment of the Finance Bill, 2017. Union of India was given liberty to seek modification
of the orders after framing fresh rules. On 12.02.2020, a notification was issued by the Central Government by which the Tribunal, Appellate Tribunal and other Authorities (Qualifications, Experience and other Conditions of Service of Members) Rules, 2020 (hereinafter referred to as the 2020 Rules) were framed. The validity of the 2020 Rules was
challenged by Madras Bar Association. After detailed deliberations on the issues involved, this Court by its judgment in Madras Bar Association v. Union of India & Anr.13 (hereinafter referred to as MBA-III) disposed of the writ petition by issuing the following directions: "53. The upshot of the above discussion leads this Court to issue the following
directions: (i) The Union of India shall constitute a National Tribunals Commission which shall act as an independent body to supervise the appointments and functioning of Tribunals, as well as to conduct disciplinary proceedings against members of Tribunals and to take care of administrative and infrastructural needs of the Tribunals, in an
appropriate manner. Till the National Tribunals Commission is constituted, a separate wing in the Ministry of Finance, Government of India shall be established to cater to the requirements of the Tribunals. (ii) Instead of the four-member Search-cum- Selection Committees provided for in Column (4) of the Schedule to the 2020 Rules with the Chief
Justice of India or his nominee, outgoing or sitting Chairman or Chairperson or President of the Tribunal and two Secretaries to the Government of India, the Searchcum- Selection Committees should comprise of the following members: (a) The Chief Justice of India or his nominee- Chairperson (with a casting vote). (b) The outgoing Chairman or
Chairperson or President of the Tribunal in case of appointment of the Chairman or Chairperson or President of the Tribunal (or) the sitting Chairman or Chairperson or President of the Tribunal in case of appointment of other members of the Tribunal (or) a retired Judge of the Supreme Court of India or a retired Chief Justice of a High Court in case
the Chairman or Chairperson or President of the Tribunal is not a Judicial member or if the Chairman or Chairperson or President of the Tribunal is seeking reappointment- member; (c) Secretary to the Ministry of Law and Justice, Government of India-member; (d) Secretary to the Government of India from a department other than the parent or
sponsoring department, nominated by the Cabinet Secretary -member; (e) Secretary to the sponsoring or parent Ministry or Department-Member Secretary/Convener (without a vote). Till amendments are carried out, the 2020 Rules shall be read in the manner indicated. (iii) Rule 4(2) of the 2020 Rules shall be amended to provide that the Search-
cum-Selection Committee shall recommend the name of one person for appointment to each post instead of a panel of two or three persons for appointment to each post. Another name may be recommended to be included in the waiting list. (iv) The Chairpersons, Vice-Chairpersons and the members of the Tribunal shall hold office for a term of five
years and shall be eligible for reappointment. Rule 9(2) of the 2020 Rules shall be amended to provide that the Vice-Chairman, Vice-Chairperson and Vice President and other members shall hold office till they attain the age of sixty-seven years. (v) The Union of India shall make serious efforts to provide suitable housing to the Chairman or
Chairperson or President and other members of the Tribunals. If providing housing is not possible, the Union of India shall pay the Chairman or Chairperson or President and Vice-Chairman, Vice-Chairperson, Vice President of the Tribunals an amount of Rs. 1,50,000/- per month as house rent allowance and Rs. 1,25,000/- per month for other
members of the Tribunals. This direction shall be effective from 01.01.2021. (vi) The 2020 Rules shall be amended to make advocates with an experience of at least 10 years eligible for appointment as judicial members in the Tribunals. While considering advocates for appointment as judicial members in the Tribunals, the Search-cum-Selection
Committee shall take into account the experience of the Advocate at the bar and their specialization in the relevant branches of law. They shall be entitled for reappointment for at least one term by giving preference to the service rendered by them for the Tribunals. (vii) The members of the Indian Legal Service shall be eligible for appointment as
judicial members in the Tribunals, provided that they fulfil the criteria applicable to advocates subject to suitability to be assessed by the Search-cum-Selection Committee on the basis of their experience and knowledge in the specialized branch of law. (viii) Rule 8 of the 2020 Rules shall be amended to reflect that the recommendations of the
Searchcum- Selection Committee in matters of disciplinary actions shall be final and the recommendations of the Search-cum-Selection Committee shall be implemented by the Central Government. (ix) The Union of India shall make appointments to Tribunals within three months from the date on which the Search-cum-Selection Committee completes
the selection process and makes its recommendations. (x) The 2020 Rules shall have prospective effect and will be applicable from 12.02.2020, as per Rule 1(2) of the 2020 Rules. (xi) Appointments made prior to the 2017 Rules are governed by the parent Acts and Rules which established the concerned Tribunals. In view of the interim orders passed
by the Court in Rojer Mathew (supra), appointments made during the pendency of Rojer Mathew (supra) were also governed by the parent Acts and Rules. Any appointments that were made after the 2020 Rules came into force i.e. on or after 12.02.2020 shall be governed by the 2020 Rules subject to the modifications directed in the preceding
paragraphs of this judgment. (xii) Appointments made under the 2020 Rules till the date of this judgment, shall not be considered invalid, insofar as they conformed to the recommendations of the Search-cum-Selection Committees in terms of the 2020 Rules. Such appointments are upheld, and shall not be called into question on the ground that the
Search-cum- Selection Committees which recommended the appointment of Chairman, Chairperson, President or other members were in terms of the 2020 Rules, as they stood before the modifications directed in this judgment. They are, in other words, saved. (xiii) In case the Search-cum-Selection Committees have made recommendations after
conducting selections in accordance with the 2020 Rules, appointments shall be made within three months from today and shall not be subject matter of challenge on the ground that they are not in accord with this judgment. (xiv) The terms and conditions relating to salary, benefits, allowances, house rent allowance etc. shall be in accordance with
the terms indicated in, and directed by this judgment. (xv) The Chairpersons, Vice Chairpersons and members of the Tribunals appointed prior to 12.02.2020 shall be governed by the parent statutes and Rules as per which they were appointed. The 2020 Rules shall be applicable with the modifications directed in the preceding paragraphs to those
who were appointed after 12.02.2020. While reserving the matter for judgment on 09.10.2020, we extended the term of the Chairpersons, Vice-Chairpersons and members of the Tribunals till 31.12.2020. In view of the final judgment on the 2020 Rules, the retirements of the Chairpersons, Vice-Chairpersons and the members of the Tribunals shall be
in accordance with the applicable Rules as mentioned above." 9. The Tribunal Reforms (Rationalisation and Conditions of Service) Bill, 2021 was introduced in the Lok Sabha on 13.02.2021 but could not be taken up for consideration. According to the Statement of objects and reasons, the said Bill was proposed with a view to streamline tribunals and
sought to abolish certain tribunals and other authorities, which "only add to another additional layer of litigation " and were not "beneficial for the public at large". Thereafter, the Tribunal Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 (hereinafter referred to as the Ordinance) was promulgated on 04.04.2021. Chapter II thereof
makes amendments to the Finance Act, 2017. The dispute raised in this Writ Petition relates to the first proviso to Section 184(1) according to which a person below the age of 50 years shall not be eligible for appointment as Chairperson or Member and also the second proviso, read with the third proviso, which stipulates that the allowances and
benefits payable to Chairpersons and Members shall be the same as a Central Government officer holding a post carrying the same pay as that of the Chairpersons and Members. Section 184(7) stipulates that the Selection Committee shall recommend a panel of two names for appointment to the post of Chairperson or Member and the Central
Government shall take a decision preferably within three months from the date of the recommendation of the Committee, notwithstanding any judgment, order or decree of any Court. The said provision is also assailed in this Writ Petition. Section 184 (11) which shall be deemed to have been inserted with effect from 26.05.2017 provides that the term
of office of the Chairperson and Member of a tribunal shall be four years. The age of retirement of the Chairperson and Members is specified as 70 years and 67 years, respectively. If the term of office or the age of retirement specified in the order of appointment issued by the Central Government for those who have been appointed between
26.05.2017 and 04.04.2021 is greater than that specified in Section 184(11), the term of office or the age of retirement shall be as set out in the order of appointment, subject to a maximum term of office of five years. The validity of Section 184(11) is also challenged in the Writ Petition. 10. We have heard Mr. Arvind P. Datar, learned Amicus Curiae,
Mr. K.K. Venugopal, learned Attorney General for India, Mr. Balbir Singh, learned Additional Solicitor General, Mr. Mukul Rohatgi, learned Senior Counsel, Mr. Sidharth Luthra, learned Senior Counsel, Mr. Gaurab Banerjee, learned Senior Counsel, Mr. Aruneshwar Gupta, learned Senior Counsel and Mr. Krishnan Venugopal, learned Senior Counsel.
11. Mr. Arvind P. Datar, learned Amicus Curiae, made the following submissions: i) The Ordinance is violative of the rule of separation of powers which forms part of the basic structure of the Constitution. The Ordinance is liable to be struck down as being violative of another basic feature of the Constitution, i.e., independence of the judiciary. ii)
Reversal of judgments which are not in accord with the Government's views undermines the judiciary, violating the supremacy of the Constitution. iii) Stipulation of a minimum age limit of 50 years for appointment is contrary to the directions given in the judgments of this Court in MBA-I, Rojer Mathew (supra) and MBA-III. iv) The provisos to Section
184(1) fixing the allowances and benefits payable to the Members to the extent as admissible to Central Government officers holding a post carrying the same pay is unsustainable and requires to be set aside. v) Section 184(7) is liable to be declared invalid as the direction issued by this Court in MBA-III to make appointments within three months
from the date of recommendation of the Selection Committee is sought to be annulled. vi) Section 184(11) is unconstitutional insofar as it fixes the tenure of the Chairperson and Members as four years. vii) Retrospectivity given to Section 184(11) is only to nullify the effect of interim orders of this Court which are in the nature of mandamus and is,
therefore, prohibited legislative activity. viii) The appointments made pursuant to the directions of this Court on 09.02.2018, 16.07.2018 and 21.08.2018 with the consent of the learned Attorney General cannot be disturbed. The directions issued by this Court with the consent of the Union of India cannot be legislatively overruled. 12. Mr. P.S.
Patwalia, learned Senior Counsel appearing for Mr. P. Dinesha, Member, CESTAT, submitted that there are at least four orders passed by this Court on 09.02.2018, 20.03.2018, 16.07.2018 and 21.08.2018 which clarified that the age of retirement would be 62 years for Members of the CESTAT and the ITAT. Relying upon the judgment of this Court in
Virender Singh Hooda & Ors. v. State of Haryana & Anr.14, he submitted that even if this Court upholds the Ordinance, the appointments made pursuant to the interim orders of this Court should not be disturbed. 13. Mr. Rohatgi, learned Senior Counsel, argued that Mr. Ajay Sharma who was practicing as an AOR in this Court responded to an
advertisement issued on 29.06.2016 for the appointment to the post of Member (Judicial), CESTAT. He was appointed along with others on 11.04.2018 with a condition that his tenure will be for five years or till he attains the age of 65 years, whichever is earlier. This Court clarified on 21.08.2018 that the retirement age of Member (Judicial), CESTAT
shall be 62 years. Proviso to Section 184(11) which prescribes a maximum of five years tenure is a result of an impermissible exercise undertaken by the Union of India. He further submitted that a mandamus issued by this Court cannot be overruled by the legislature. Mr. Gaurab Banerjee, learned Senior Counsel, submitted that Mr. S.K. Pati was
appointed Member (Judicial), CESTAT on 11.04.2018. He submitted that Mr. Pati left his employment as an Additional District Judge and joined as Member (Judicial). Mr. Sidharth Luthra, learned Senior Counsel, submitted that Mrs. Rachna Gupta who is at present working as Member (Judicial) has resigned as District Judge. He requested this Court
to permit the Members, CESTAT and other tribunals to continue till 62 years as directed by this Court in its judgment in Kudrat Sandhu v. Union of Indial5. Mr. Krishnan Venugopal, learned Senior Counsel appearing for Advocates' Association, Bengaluru, which was interested in appointments being made to the posts of Judicial and Accountant
Members of the ITAT, submitted that pursuant to the advertisement issued on 06.07.2018 inviting applications to 37 posts of Members (Judicial)/ (Accountant) in the ITAT, 650 applications were filed. The candidates between the age of 35 years and 50 years were eligible according to the advertisement. Interviews were held between May-September,
2019. Appointments to the post of Accountant Members were made but the Judicial Members were not appointed. He submitted that there are few persons who are below 50 years and would not be considered for appointment in view of the Ordinance. He argued that Section 184(11) alone is given retrospective effect and the amendments to Section
184(1) to (10) would be prospective and cannot be made applicable to the recruitment and selection conducted prior to 04.04.2021. Therefore, according to Mr. Krishnan Venugopal, learned Senior Counsel, the candidates who have been selected pursuant to the advertisement issued in 2018 should not be held ineligible on the ground that some of the
candidates were below the age of 50 years on the date of the advertisement. 14. The learned Attorney General strongly refuted the contentions of the learned Amicus Curiae and other Senior Counsel. He stated that a judgment of a court can be overridden by the legislature. Service conditions of Members of tribunals is a policy decision which should
be left to the collective decision of the Parliament. Legislative overruling is a permissible exercise as has been held in a number of judgments of this Court. He asserted that there can be no direction issued by this Court to make law in a particular manner. Such directions issued by this Court are treated as suggestions. Ultimately, the will of the
people has to prevail. Even interstitial directions given in the absence of law are subject to future legislation. He was of the opinion that the Ordinance cannot be challenged on the ground that it is contrary to the judgment of this Court in MBA-III. The learned Attorney General argued that the minimum age for appointment to tribunals is fixed at 50
years for the purpose of maintaining equality. All aspirants from various fields have been put on an even keel. According to him, there is no uniformity in the directions issued by this Court regarding the tenure of Chairperson and Members. Initially in S.P. Sampath Kumar (supra), this Court recommended five to seven years as tenure. Thereafter,
directions were issued to the effect that tenure should be five years. The learned Attorney General submitted that tenure of four years instead of five years was fixed after detailed deliberations by experts which should not be interdicted by this Court. Insofar as HRA is concerned, the learned Attorney General submitted that Members of tribunals
cannot be permitted to claim allowances higher than officers in the Government carrying the same pay scale. In respect of two names being sent for each post by the Selection Committee, the learned Attorney General stated that the recommendations are subject to inquiry by the Intelligence Bureau (IB) and in case the selected candidate is found to
be not suitable, there should be an alternative. Therefore, it was decided that at least two names should be recommended by the Selection Committee for each post. The Government is also interested in filling up the vacant posts in the tribunals and the stipulation of taking a decision preferably within three months does not mean that the Government
will not act with alacrity. 15. Mr. Balbir Singh, learned Additional Solicitor General defended the retrospectivity given to Section 184(11) by arguing that the defect pointed out by the judgment of MBAIII has been cured by the Ordinance. It was held in MBA-III that the 2020 Rules came into force on the date of their notification, i.e., 12.02.2020.
Further, it was held that subordinate legislation cannot be given retrospective operation unless authorized by the parent legislation. By the Ordinance, the Finance Act has been amended and retrospective effect has been given to Section 184(11). Any judgment or orders passed between 26.05.2017 and 04.04.2021 are overridden by the Ordinance
which is in the nature of a curative legislation. The learned ASG submitted that all appointments that have been made between 26.05.2017 and 04.04.2021 shall be governed by the Ordinance. Separation of Powers 16. Sir Edward Coke on being summoned by King James I to answer why the King could not himself decide cases which had to go before
his own Courts of justice, asserted: "no king after the conquest assumed to himself to give any judgment in any cause whatsoever, which concerned the administration of justice within his realm, but these were solely determined in the Courts of justice ". When the King said that "he thought the law was founded on reason, and that he and others had
reason, as well as the Judges ", Coke answered: "True it was, that God had endowed His Majesty with excellent science, and great endowments of nature; but His Majesty was not learned in the laws of his realm of England, and causes which concern the life, or inheritance, or goods, or fortunes of his subjects, are not to be decided by natural reason,
but by the artificial reason and judgment of the law, which law is an act which requires long study and experience, before that a man can attain to the cognizance of it; and that the law was the golden metwand and measure to try the causes of the subjects; and which protected His Majesty in safety and peace. ("The Higher Law -Background of
American Constitutional Law" by Edward S. Corwin, pp. 38- 39)."16 17. This dictum of Coke, announced in Dr Bohman case [(1610) 8 Co Rep 118-A] was soon repudiated in England, but the doctrine announced in Coke's dictum found fertile soil in the United States and sprouted into such a vigorous growth that it was applied by the United States
Supreme Court in the decision of cases coming before it; and it has been said that the doctrine of the supremacy of the Supreme Court is the logical conclusion of Coke's doctrine of control of the Courts over legislation (See: Willis on Constitutional Law, 1936 Edn., p. 76). 18. De 1'esprit des lois was published in 1748 by Charles de Secondat, Baron de
Montesquieu. According to Montesquieu, there can be no liberty where the legislative and executive powers are united in the same person or body of Magistrates. He argued that there is no liberty, if the judicial power is not separated from the legislative and executive. He further noted that there would be an end of everything, were the same man or
same body, whether of the nobles or of the people, to exercise those three powers, that of enacting laws, that of executing the public resolutions, and of trying the causes of individuals. 19. The Federalist Papers were written by Alexander Hamilton, James Madison, and John Jay under the collective pseudonym "Publius" to promote the ratification of
the United States Constitution. James Madison dealt with the particular structure of the new government and the distribution of powers among its different parts in Federalist No.47 and separation of the departments not having constitutional control over each other in Federalist No0.48. The structure of the Government furnishing proper checks and
balances between different departments was the subject matter of Federalist No.51. 20. All powers of Government - legislative, executive and judicial - result in the legislative body. The concentration of these powers in the same hands is precisely the definition of despotic Government. It will be no alleviation that these powers will be exercised by a
plurality of hands and not by a single person. One hundred and seventy-three despots would surely be as oppressive as one. [See: Jefferson : Works : 3, 223] 21. The American Constitution provides for a rigid separation of governmental powers into three basic divisions, executive, legislative and judiciary. It is an essential principle of that Constitution
that powers entrusted to one department should not be exercised by any other department. The Australian Constitution follows the same pattern of the separation of powers. Unlike these Constitutions, Indian Constitution does not expressly vest the three kinds of powers in three different organs of the State.17 22. The doctrine of separation of
powers informs the Indian constitutional structure and is an essential constituent of rule of law. In other words, the doctrine of separation of powers, though not expressly engrafted in the Constitution, its sweep, operation and visibility are apparent from the scheme of the Indian Constitution. The Constitution has made demarcation, without drawing
formal lines between the three organs- legislature, executive and judiciary. Separation of powers between three organs-the legislature, executive and judiciary-is also nothing but a consequence of principles of equality enshrined in Article 14 of the Constitution of India. Accordingly, breach of separation of judicial power may amount to negation of
equality under Article 14. Stated thus, a legislation can be invalidated on the basis of breach of the separation of powers since such breach is negation of equality under Article 14 of the Constitution.18 Equality, rule of law, judicial review and separation of powers form parts of the basic structure of the Constitution. Each of these concepts are
intimately connected. There can be no rule of law, if there is no equality before the law. These would be meaningless if the violation was not subject to the judicial review. All these would be redundant if the legislative, executive and judicial powers are vested in one organ. Therefore, the duty to decide whether the limits have been transgressed has
been placed on the judiciary. 19 Though, there is no rigid separation of governmental powers between the executive, legislative and judiciary, it is clear from the above judicial pronouncements and literature that separation of powers forms part of the basic structure of the Constitution. Violation of separation of powers would result in infringement of
Article 14 of the Constitution. A legislation can be declared as unconstitutional if it is in violation of the principle of separation of powers. Independence of the Judiciary 23. Alexander Hamilton wrote in The Federalist No.78 as follows: "The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited
Constitution, I understand one which contains certain specified exceptions to the legislative authority; such, for instance, that it shall pass no bills of attainder, no ex post facto laws, and the like. Limitations of this kind can be preserved in practice in no other way than through the medium of courts of justice, whose duty it must be to declare all acts
contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular rights or privileges would amount to nothing. " 24. Basic Principles on the Independence of the Judiciary were adopted by the 7th United Nations Congress on the Prevention of Crime and the Treatment of Offenders held at Milan from 26.08.1985 to
06.09.1985 and endorsed by the General Assembly resolutions on 29.11.1985 and 13.12.1985. The relevant basic principles are that the independence of the judiciary shall be guaranteed by the State and enshrined in the Constitution or the law of the country. It is the duty of the governmental and other institutions to respect and observe the
independence of the judiciary. The term of office of Judges, their independence, security, adequate renumeration, conditions of service, pensions and the age of retirement shall be adequately secured by law. The United Nations Economic and Social Council authorized the UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities to request Dr. L.M. Singhvi to prepare a report on the independence and impartiality of judiciary. He submitted a draft declaration on the independence and impartiality of the judiciary, jurors, assessors and the independence of lawyers, which came to be known as the Singhvi Declaration. The United Nations Commission on Human Rights
invited governments to take the Singhvi Declaration into account in implementing the Basic Principles on the Independence of the Judiciary. The Bangalore Principles on Judicial Conduct, the product of several meetings and deliberations of Chief Justices and Judges of both common law and civil law systems and adopted by the United Nations
Commission on Human Rights on 29.04.2003, identified core values of the judiciary, one of which is independence. The measures adopted by the Judicial Integrity Group at its meeting held in Lusaka, Zambia on 21st and 22nd January, 2010 for effective implementation of the Bangalore Principles of Judicial Conduct referred to the responsibilities of
States to ensure guarantees, through constitutional or other means, on judicial independence. One of the guarantees required to be provided by the State to maintain judicial independence is that the legislative or executive powers that may affect Judges in respect of their office, their renumeration, conditions of service or other resources, shall not be
used with the object or consequence of threatening or bringing pressure upon a particular Judge or Judges. 25. In his address dated 24.05.1949, Dr. B.R. Ambedkar stated that: - "There can be no difference of opinion in the House that our judiciary must be both independent of the executive and must also be competent in itself. And the question is
how these two objects can be secured". 26. Article 50 of the Constitution of India provides that the State shall take steps to separate the judiciary from the executive in the public services of the State. The concept of separation of judiciary from executive cannot be confined only to the subordinate judiciary, totally discarding the higher judiciary. If
such a narrow and pedantic or syllogistic approach is made and a constricted construction is given, it would lead to an anomalous position that the Constitution does not emphasise the separation of higher judiciary from the executive20. Article 50, occurring in a chapter described by Granville Austin as "the conscience of the Constitution" in his work
titled 'The Indian Constitution: Cornerstone of a Nation', underlines the importance given by the Constitutionmakers to immunize the judiciary from any form of executive control or interference. 21 27. The independence of the judiciary is a fighting faith of our Constitution. It is the cardinal principle of the Constitution that an independent judiciary is
the most essential characteristic of a free society like ours and the judiciary which is to act as a bastion of the rights and freedom of the people is given certain constitutional guarantees to safeguard the independence of judiciary. An independent and efficient judicial system has been recognised as a part of the basic structure of our Constitution.22
28. Article 37 of the Constitution declares that the principles laid down in Part IV of the Constitution are fundamental in the governance of the country and it should be the duty of the State to apply the principles in making laws. Undoubtedly, it is true that the provisions of Part IV are not enforceable by the courts of law. However, this does not
absolve the obligation of the State from applying the principles of Part IV in making laws. It is necessary to remind ourselves of what Dr. B.R. Ambedkar stated in the Constituent Assembly on 19.11.1948 of Part IV, which is as under: - "It is the intention of this Assembly that in future both the legislature and the executive should not merely pay lip
services to the principles enacted in this part, but they should be made the basis of all executive and legislative action that may be taken hereafter in the matter of governance of the country". 29. Impartiality, independence, fairness and reasonableness in decision-making are the hallmarks of the judiciary. If "impartiality" is the soul of the judiciary,
"independence" is the lifeblood of the judiciary. Without independence, impartiality cannot thrive. Independence is not the freedom for Judges to do what they like. It is the independence of judicial thought. It is the freedom from interference and pressures which provides the judicial atmosphere where he can work with absolute commitment to the
cause of justice and constitutional values. It is also the discipline in life, habits and outlook that enables a Judge to be impartial. Its existence depends however not only on philosophical, ethical or moral aspects but also upon several mundane things-security in tenure, freedom from ordinary monetary worries, freedom from influences and pressures
within (from others in the judiciary) and without (from the executive)23. The independence of an individual Judge, that is, decisional independence; and independence of the judiciary as an institution or an organ of the State, that is, functional independence are the broad concepts of the principle of independence of the judiciary/ tribunal24.

30. Individual independence has various facets which include security of tenure, procedure for renewal, terms and conditions of service like salary, allowances, etc. which should be fair and just and which should be protected and not varied to his/her disadvantage after appointment. Independence of the institution refers to sufficient degree of
separation from other branches of the Government, especially when the branch is a litigant or one of the parties before the tribunal. Functional independence would include method of selection and qualifications prescribed, as independence begins with appointment of persons of calibre, ability and integrity. Protection from interference and
independence from the executive pressure, fearlessness from other power centres - economic and political, and freedom from prejudices acquired and nurtured by the class to which the adjudicator belongs, are important attributes of institutional independence25. 31. The fundamental right to equality before law and equal protection of laws
guaranteed by Article 14 of the Constitution, clearly includes a right to have the person's rights adjudicated by a forum which exercises judicial power in an impartial and independent manner.26 32. The constitutional mandate is that the legislature should adhere to the principles laid down in Part IV of the Constitution of India while enacting
legislations. No provision shall be made in legislative acts which would have the tendency of making inroads into the judicial sphere. Any such encroachment by the legislature would amount to violating the principles of separation of powers, judicial independence and the rule of law. Independence of courts from the executive and the legislature is
fundamental to the rule of law and one of the basic tenets of the Indian Constitution. Separation of powers between the three organs, i.e., the legislature, the executive and the judiciary, is a consequence of the principles of equality as enshrined in Article 14 of the Constitution27. Any incursion into the judicial domain by the other two wings of the
Government would, thus, be unconstitutional. Judicial decisions and legislative overruling I. Comparative Jurisdictions 33. It would be profitable to refer to the reaction of courts to legislative override in comparative jurisdictions. Chief Justice John Marshall of the US Supreme Court in Marbury v. Madison28 referred to the Constitution as the
fundamental and paramount law of the nation. He declared that "It is emphatically the province and duty of the judicial department to say what the law is. " In United States v. Peters29, Chief Justice Marshall speaking for an unanimous Court said that "If the legislatures of the several states may at will annul the judgments of the Courts of the United
States, and destroy rights acquired under those judgments, the Constitution itself becomes a solemn mockery." 34. In Brown v. Board of Education of Topeka30, the United States Supreme Court held that the Fourteenth Amendment forbids states to use governmental powers to bar children on racial grounds from attending school where there is
states' participation through any arrangement, management, funds or property. The Governor or legislature cannot declare that they are not bound by the judgment mentioned above. The Board of Little Rock's Central High School suspended its plan to do away with desegregation in public schools. The said action of the school was rejected by the
District Court which was affirmed by the Court of Appeal. There was an amendment to the Arkansas Constitution pursuant to which a law was made relieving school children from compulsory attendance at racially mixed schools. The school filed a petition in the District Court seeking postponement of the programme of desegregation. The District
Court allowed the writ petition. The Court of Appeal reversed the decision of the District Court which was affirmed by the United States Supreme Court in Cooper v. Aaron31. It was held therein that the constitutional rights of children not to be discriminated against in school admissions on grounds of race or color as declared by the United States
Supreme Court in the Brown case can neither be nullified openly and directly by state legislators or state executives or judicial officers, nor nullified indirectly by them through evasive schemes for segregation. The Supreme Court declared that the principles announced in the decision of Brown v. Board of Education (supra) are indispensable for the
protection of the freedoms guaranteed by the fundamental charter. 35. Chief Justice Warren speaking for the majority in Miranda v. Arizona32, declared that a person in custody must, prior to interrogation, be clearly informed that he has the right to remain silent, and that anything he says will be used against him in a court. He must be clearly
informed that he has the right to consult with a lawyer and have the lawyer with him during interrogation and, that, if he is indigent, a lawyer will be appointed to represent him. The Congress enacted § 3501 which provided that a confession shall be admissible in criminal prosecution brought by the United States or by the District of Columbia if it is
voluntarily given. Charles Thomas Dickerson charged with a robbery and use of a firearm moved the District Court to suppress his statement which he made to the Federal Bureau of Investigation (FBI) that he has not received Miranda warnings. The motion to suppress was quashed by the District Court which was reversed by the United States Court
of Appeal for the Fourth Circuit on the basis of the enactment § 3501. The United States Supreme Court in Dickerson v. United States33 authoritatively pronounced that the Congress cannot legislatively supersede a decision of the Supreme Court interpreting and applying the Constitution. As Miranda amounts to a constitutional rule, the Supreme
Court concluded that the Congress cannot supersede the judgment legislatively. The learned Attorney General referred to an article written by Erwin Chemerinsky titled "The Court should have remained silent: Why the Court erred in deciding Dickerson v. United States "34. The said article is a critical analysis of the judgment of the Supreme Court in
Dickerson wherein the author wrote that the desire to rule on the constitutionality of the law simply does not justify the courts raising it sua sponte. He opined that the Fourth Circuit and ultimately the Supreme Court violated the separation of powers by considering § 3501 over the objection of the executive branch. In Dickerson, the justice
department informed the Supreme Court that it was not invoking § 3501 and that it could not use the confession only if the Court found that Miranda warnings were not properly administered. In spite of the submission made by the justice department, the Fourth Circuit ruled on the admissibility of the confession on the basis of § 3501. Chemerinsky
argues in his article that the judiciary exceeded its jurisdiction in considering § 3501 when none of the parties raised the issue. 36. Justice Scalia speaking for the majority in Plaut v. Spendthrift Farm, Inc.35 referred to earlier judgments of the United States Supreme Court which held that a judicial decision becomes the last word of the judicial
department with regard to a particular case or controversy, and the Congress may not declare by retrospective action that the law applicable to that very case or a whole class of cases was something other than what the courts said it was. Justice Scalia held that depriving judicial judgments of the conclusive effect that they had when they were
announced would be in violation of separation of powers. 37. In his article, "The Case for the Legislative Override"36, Nicholas Stephanopoulos has explored the response of courts to legislative overruling in various jurisdictions. Judicial review of legislative action is limited in United Kingdom and New Zealand as the interpretation of statutes would
be in accordance with the European Convention of Human Rights and the New Zealand Bill of Rights, respectively. The Courts in United Kingdom and New Zealand follow hortatory judicial review by which the Court cannot strike down a legislation but can declare it to be incompatible with the European Convention or the Bill of Rights. As far as
Germany is concerned, statutes would be stricken if they are declared unconstitutional by the courts, and would be unrescuable by constitutional amendment if they are found to violate certain unamendable constitutional provisions. If the statutes are invalidated on being found unconstitutional by the courts in Canada and Israel, the legislature could
override the judgments of the courts leveraging what is termed as the 'notwithstanding' clause in the Canadian context, i.e., notwithstanding their conflict with the Charter or Basic Law. II. India (A) Scope of judicial review 38. Shifting focus to legislative override in our country, it is necessary to first appreciate the scope of judicial review of
ordinances which is the same as that of a legislative act. Article 123 of the Constitution empowers the President to promulgate an ordinance during recess of the Parliament, which shall have the same force and effect as an act of the Parliament. The validity of an ordinance can be challenged on grounds available for judicial review of a legislative act.
An ordinance passed either under Article 123 or under Article 213 of the Constitution stands on the same footing. When the Constitution says that the ordinance-making power is legislative power and an ordinance shall have the same force as an act, an ordinance should be clothed with all the attributes of an act of legislature carrying with it all its
incidents, immunities and limitations under the Constitution. It is settled law that judicial review of an ordinance should be akin to that of legislative action.37 39. The controversy that arises for the consideration of this Court relates to the legislative response to the judgment of this Court in MBA-III. The power to strike down primary legislation
enacted by the Union of India or the State legislatures is on limited grounds. The Courts can strike down legislation either on the basis that it falls foul of federal distribution of powers or that it contravenes fundamental rights or other constitutional rights/provisions of the Constitution of India.38 Where there is challenge to the constitutional validity
of a law enacted by the legislature, the Court must keep in view that there is always a presumption of constitutionality of an enactment and a clear transgression of constitutional principles must be shown. In State of Madhya Pradesh v. Rakesh Kohli & Anr.39, this Court held that sans flagrant violation of the constitutional provisions, the law made by
Parliament or a State legislature is not declared bad and legislative enactment can be struck down only on two grounds: (i) that the appropriate legislature does not have the competence to make the law, and (ii) that it takes away or abridges any of the fundamental rights enumerated in Part III of the Constitution or any other constitutional provisions.
Subsequently, the Court has also recognised "manifest arbitrariness" as a ground under Article 14 on the basis of which a legislative enactment can be judicially reviewed.40 (B) Permissible legislative overruling 40. The judgment in Shri Prithvi Cotton Mills Ltd. & Anr. v. Broach Borough Municipality & Ors.41 was relied upon by both sides. The
validity of the rules framed by Municipal Corporation under Section 73 of the Bombay Municipal Boroughs Act, 1925 for levying a rate on open lands was the subject matter of challenge in Patel Gordhandas Hargovindas & Ors. v. Municipal Commissioner, Ahmedabad & Anr42. The relevant rule was declared ultra vires of the Act itself. Later, the
State legislature passed a validation act seeking to validate the imposition of tax, the validity of which was considered in Shri Prithvi Cotton Mills Ltd. (supra). This Court held that it is not sufficient to merely declare that the decision of the Court shall not bind as such declaration would amount to the reversal of a decision of the Court which the
legislature cannot do. It was further observed that a Court's decision must always bind unless the conditions on which it is based are so fundamentally altered that the decision could not have been given in the altered circumstances. 41. It is open to the legislature within certain limits to amend the provisions of an Act retrospectively and to declare
what the law shall be deemed to have been, but it is not open to the legislature to say that a judgment of a Court properly constituted and rendered in exercise of its powers in a matter brought before it shall be deemed to be ineffective and the interpretation of the law shall be otherwise than as declared by the Court.43 The test of judging the validity
of the amending and validating enactment is, whether the legislature enacting the validating statute has competence over the subject-matter; whether by validation, the said legislature has removed the defect which the Court had found in the previous laws; and whether the validating law is consistent with the provisions of Part III of the
Constitution.44 In State of Tamil Nadu v. State of Kerala & Anr. (supra), this Court held that any law enacted by the legislature may be invalidated if it is an attempt to interfere with judicial process by being in breach of the doctrine of separation of powers. 42. The judgment of this Court in Madan Mohan Pathak & Anr. v. Union of India & Ors.45
requires a close scrutiny as it was adverted to and relied upon by both sides. A writ petition was filed in the High Court of Calcutta for a mandamus directing the Life Insurance Corporation (LIC) to act in accordance with the terms of settlement dated 24.01.1974 read with administrative instructions dated 29.03.1974. The writ petition was allowed by
the learned single Judge against which a Letters Patent Appeal (LPA) was preferred by the LIC. During the pendency of the LPA, the LIC (Modification of Settlement) Act, 1976 came into force. The LPA was withdrawn in view of the subsequent legislation and the decision of the learned single Judge became final. Validity of the said statute was
assailed in a writ petition filed under Article 32 by the employees of the LIC. Justice Bhagwati, speaking for the majority, was of the opinion that the judgment of the Calcutta High Court was not a mere declaratory judgment holding an impost or tax as invalid so that a validating statute can remove the defect pointed out in the judgment. He observed
that the judgment of the Calcutta High Court gave effect to the rights of the petitioners by mandamus, directing the LIC to pay annual cash bonus. As long as the judgment of the learned single Judge is not reversed in appeal, it cannot be disregarded or ignored. The LIC was held to be bound by the writ of mandamus issued by the Calcutta High
Court. Justice Beg, in his concurrent opinion, held that the rights which accrued to the employees on the basis of the mandamus issued by the High Court cannot be taken away either directly or indirectly by subsequent legislation. Thereafter, Madan Mohan Pathak (supra) came up for discussion in Sri Ranga Match Industries & Ors. v. Union of India
& Ors.46. Justice Jeevan Reddy was of the opinion that the Madan Mohan Pathak case cannot be treated as an authority for the proposition that mandamus cannot be set aside by a legislative act. Justice Hansaria was not in agreement with such view. Relying upon the judgment of this Court in A.V. Nachane & Anr. v. Union of India & Anr.47, Justice
Hansaria held that the legal stand taken by Justice Beg in the Madan Mohan Pathak case had received majority's endorsement and it was because of this that retrospectivity given to the relevant rule assailed in A.V. Nachane was held to have nullified the effect of the writ and was accordingly invalid. In view of the difference of opinion, the matter was
referred to a larger bench. We are informed by the leaned Amicus Curiae that the difference of opinion could not be resolved as the case was settled out of court. 43. In Virender Singh Hooda (supra), this Court did not accept the contention of the petitioners therein that vested rights cannot be taken away by retrospective legislation. However, it was
observed that taking away of such rights would be impermissible if there is violation of Articles 14, 16 or any other constitutional provision. The appointments already made in implementation of a decision of this Court were protected with the reason that "the law does not permit the legislature to take away what has been granted in implementation of
the Court's decision. Such a course is impermissible." This Court in Cauvery Water Disputes Tribunal48 declared the ordinance which sought to displace an interim order passed by the statutory tribunal as unconstitutional as it set side an individual decision inter partes and therefore, amounted to a legislative exercise of judicial power. When a
mandamus issued by the Mysore High Court was sought to be annulled by a legislation, this Court quashed the same in S.R. Bhagwat & Ors. v. State of Mysore49 on the ground that it was impermissible legislative exercise. Setting at naught a decision of the Court without removing the defect pointed out in the judgment would sound the death knell
of the rule of law. The rule of law would cease to have any meaning, because then it would be open to the Government to defy a law and yet to get away with it.50 44. The permissibility of legislative override in this country should be in accordance with the principles laid down by this Court in the aforementioned as well as other judgments, which have
been culled out as under: a) The effect of the judgments of the Court can be nullified by a legislative act removing the basis of the judgment. Such law can be retrospective. Retrospective amendment should be reasonable and not arbitrary and must not be violative of the fundamental rights guaranteed under the Constitution.51 b) The test for
determining the validity of a validating legislation is that the judgment pointing out the defect would not have been passed, if the altered position as sought to be brought in by the validating statute existed before the Court at the time of rendering its judgment. In other words, the defect pointed out should have been cured such that the basis of the
judgement pointing out the defect is removed. c) Nullification of mandamus by an enactment would be impermissible legislative exercise [See: S.R. Bhagwat (supra)]. Even interim directions cannot be reversed by a legislative veto [See: Cauvery Water Disputes Tribunal (supra) and Medical Council of India v. State of Kerala & Ors.52]. d)
Transgression of constitutional limitations and intrusion into the judicial power by the legislature is violative of the principle of separation of powers, the rule of law and of Article 14 of the Constitution of India. Validity of the Impugned Ordinance 45. The learned Amicus Curiae submitted that the Ordinance impugned in the Writ Petition is
unconstitutional as it is violative of the separation of powers, the rule of law and independence of the judiciary. He argued that the principle of independence of the judiciary can be traced to Article 14 of the Constitution and the Ordinance is liable to be struck down as being violative of the equality clause. The learned Amicus Curiae relied upon the
judgments of this Court to submit that the impugned Ordinance is a classic case of law laid down by this Court being overturned by the legislature unreasonably. Responding to the submissions of the learned Attorney General that deference has to be shown by courts to the policy decisions of the executive and the legislature, the learned Amicus
Curiae argued that deference has to be shown to the reasons of the policy and not the policy itself. The learned Attorney General asserted that the law laid down by this Court is not the final word as it is settled that the Parliament can legislate by curing the defects pointed out by the Court. The learned Attorney General stated that legislation is made
after the decision undergoes detailed deliberations at various levels in the Government and the legislature. The collective wisdom of the Parliament cannot be interfered with by the Court. He emphasized that service conditions of Chairperson and Members of tribunals is a matter of policy over which the Parliament should have the final word. He
stressed the need for judicial restraint to be shown by courts in giving directions to legislate. He stated that any interstitial directions given by this Court in the absence of any existing legislation shall be treated as suggestions to the Parliament for consideration at the time of making legislation. He insisted that a later legislation cannot be struck
down on the ground that the directions issued by the Court earlier are violated. Judicial review of the Ordinance can be only on those grounds that are available for review of a legislative act. The Ordinance cannot be declared as unconstitutional as being violative of Article 14, as no facet of the said Article comes into play in the instant case. 46. The
grievance of the Petitioners in this Writ Petition mainly relates to the violation of the first proviso and the second proviso, read with the third proviso, to Section 184 (1), Sections 184(7) and 184(11) of the Finance Act, 2017. Section 184(1) of the Finance Act, 2017, prior to amendment, is as follows: (1) The Central Government may, by notification,
make rules to provide for qualifications, appointment, term of office, salaries and allowances, resignation, removal and the other terms and conditions of service of the Chairperson, Vice-Chairperson, Chairman, Vice-Chairman, President, Vice-President, Presiding Officer or Member of the Tribunal, Appellate Tribunal or, as the case may be, other
Authorities as specified in column (2) of the Eighth Schedule: Provided that the Chairperson, Vice-Chairperson, Chairman, Vice-Chairman, President, Vice-President, Presiding Officer or Member of the Tribunal, Appellate Tribunal or other Authority shall hold office for such term as specified in the rules made by the Central Government but not
exceeding five years from the date on which he enters upon his office and shall be eligible for reappointment: Provided further that no Chairperson, Vice-Chairperson, Chairman, Vice-Chairman, President, Vice-President, Presiding Officer or Member shall hold office as such after he has attained such age as specified in the rules made by the Central
Government which shall not exceed, - (a) in the case of Chairperson, Chairman [President or the Presiding Officer of the Securities Appellate Tribunal], the age of seventy years; (b) in the case of Vice-Chairperson, Vice-Chairman, Vice-President, Presiding Officer [of the Industrial Tribunal constituted by the Central Government and the Debts
Recovery Tribunal] or any other Member, the age of sixty-seven years: 47. The amendment to Section 184 by the Ordinance is as follows: 184. (1) The Central Government may, by notification, make rules to provide for the qualifications, appointment, salaries and allowances, resignation, removal and the other conditions of service of the Chairperson
and Members of the Tribunal as specified in the Eighth Schedule: Provided that a person who has not completed the age of fifty years shall not be eligible for appointment as a Chairperson or Member: Provided further that the allowances and benefits so payable shall be to the extent as are admissible to a Central Government officer holding the post
carrying the same pay: Provided also that where the Chairperson or Member takes a house on rent, he may be reimbursed a house rent subject to such limits and conditions as may be provided by rules. (2) The Chairperson and Members of a Tribunal shall be appointed by the Central Government on the recommendation of a Search-cum-Selection
Committee (hereinafter referred to as the Committee) constituted under sub-section (3), in such manner as the Central Government may, by rules, provide. (3)The Search-cum-Selection Committee shall consist of- (a) the Chief Justice of India or a Judge of Supreme Court nominated by him- Chairperson of the Committee; (b) two Secretaries nominated
by the Government of India - Members; (c) one Member, who- (i) in case of appointment of a Chairperson of a Tribunal, shall be the outgoing Chairperson of the Tribunal; or (ii) in case of appointment of a Member of a Tribunal, shall be the sitting Chairperson of the Tribunal; or (iii) in case of the Chairperson of the Tribunal seeking reappointment,
shall be a retired Judge of the Supreme Court or a retired Chief Justice of a High Court nominated by the Chief Justice of India: Provided that, in the following cases, such Member shall always be a retired Judge of the Supreme Court or a retired Chief Justice of a High Court nominated by the Chief Justice of India, namely: - (i) Industrial Tribunal
constituted by the Central Government under the Industrial Disputes Act, 1947; (ii) Tribunals and Appellate Tribunals constituted under the Recovery of Debts Due to Banks and Financial Institutions Act, 1993; (iii) Tribunals where the Chairperson or the outgoing Chairperson, as the case may be, of the Tribunal is not a retired Judge of the Supreme



Court or a retired Chief Justice or Judge of a High Court; and (iv) such other Tribunals as may be notified by the Central Government in consultation with the Chairperson of the Search-cum-Selection Committee of that Tribunal; and (d) the Secretary to the Government of India in the Ministry or Department under which the Tribunal is constituted or
established - Member- Secretary. (4) The Chairperson of the Committee shall have the casting vote. (5) The Member-Secretary of the Committee shall not have any vote. (6) The Committee shall determine its procedure for making its recommendations. (7) Notwithstanding anything contained in any judgment, order or decree of any Court or in any
law for the time being in force, the Committee shall recommend a panel of two names for appointment to the post of Chairperson or Member, as the case may be, and the Central Government shall take a decision on the recommendations of the Committee preferably within three months from the date on which the Committee makes its
recommendations to the Government. (8) No appointment shall be invalid merely by reason of any vacancy or absence in the Committee. (9) The Chairperson and Member of a Tribunal shall be eligible for re-appointment in accordance with the provisions of this section: Provided that in making such re-appointment, preference shall be given to the
service rendered by such person. (10) The Central Government shall, on the recommendation of the Committee, remove from office, in such manner as may be provided by rules, any Member, who- (a) has been adjudged as an insolvent; or (b) has been convicted of an offence which involves moral turpitude; or (c) has become physically or mentally
incapable of acting as such a Member; or (d) has acquired such financial or other interest as is likely to affect prejudicially his functions as a Member; or (e) has so abused his position as to render his continuance in office prejudicial to the public interest: Provided that where a Member is proposed to be removed on any ground specified in clauses (b)
to (e), he shall be informed of the charges against him and given an opportunity of being heard in respect of those charges. Explanation. - For the purposes of this section, the expressions - (i) "Tribunal" means a Tribunal, Appellate Tribunal or Authority as specified in column (2) of the Eighth Schedule; (ii) "Chairperson" includes Chairperson,
Chairman, President and Presiding Officer of a Tribunal; (iii) "Member" includes Vice-Chairman, Vice-Chairperson, Vice-President, Account Member, Administrative Member, Judicial Member, Expert Member, Law Member, Revenue Member and Technical Member, as the case may be, of a Tribunal; 53 (11) Notwithstanding anything contained in any
judgment, order, or decree of any Court or any law for the time being in force, - (i) the Chairperson of a Tribunal shall hold office for a term of four years or till he attains the age of seventy years, whichever is earlier; (ii) the Member of a Tribunal shall hold office for a term of four years or till he attains the age of sixty-seven years, whichever is earlier:
Provided that where a Chairperson or Member is appointed between the 26th day of May, 2017 and the notified date and the term of his office or the age of retirement specified in the order of appointment issued by the Central Government is greater than that which is specified in this section, then, notwithstanding anything contained in this section,
the term of office or age of retirement or both, as the case may be, of the Chairperson or Member shall be as specified in his order of appointment subject to a maximum term of office of five years. 48. The first proviso of Section 184(1) provides minimum age for appointment as Chairperson or Member as 50 years. One of the issues considered in
MBA-III was the correctness of the condition imposed in the 2020 Rules that an advocate is eligible for appointment as a Member only if he has 25 years of experience. It is relevant to state that advocates were ineligible for most of the tribunals. The learned Attorney General fairly submitted in his arguments that suitable amendment will be made to
make advocates eligible, subject to their having 25 years' experience. The learned Amicus Curiae contended in MBA-III that in order to attract competent advocates to apply for appointment as Members in tribunals, it is necessary that they should be made eligible for appointment on the same criteria as applicable for appointment of a High Court
Judge. The learned Amicus Curiae suggested that advocates with a standing of 15 years at the bar should be made eligible for appointment as Members of tribunals. In MBA-III, exclusion of advocates from being appointed as Members was found to be contrary to the judgment of this Court in MBA-I and MBA-II. While recording the submission of the
learned Attorney General that Rules shall be amended to make advocates eligible for appointment as Members, it was held in MBA-III that experience at the bar for advocates to be considered for appointment as Members should be the same as is applicable for appointment as High Court Judges, i.e., 10 years. In such view of the matter, a direction
was given in MBA-III to amend the 2020 Rules to make advocates with at least 10 years of experience at the bar eligible for appointment as Members in tribunals. The experience of advocates at the bar and their specialization in the relevant branch of law was directed to be taken into account by the Search-cum-Selection Committee (hereinafter
referred to as SCSC) while considering their appointment. Advocates were held to be entitled for reappointment for at least one term by giving preference to the service rendered by them in the tribunals. Thereafter, an application was filed by the Union of India for modification of the direction aforementioned by substituting the word, "eligible for
reappointment" in the place of "entitled for reappointment". The said request of the Union of India was acceded to by this Court. 49. The direction given by this Court in the nature of mandamus in MBA-III is to the effect that advocates are entitled for appointment as Members, provided they have experience of 10 years. The first proviso to Section
184 which prescribes a minimum age of 50 years is an attempt to circumvent the direction issued in MBA-III striking down the experience requirement of 25 years at the bar for advocates to be eligible. Introduction of the first proviso to Section 184(1) is a direct affront to the judgment of this Court in MBA-III. This Court in MBA-I and Roger Mathew
(supra) underlined the importance of recruitment of Members from the bar at a young age to ensure a longer tenure. Fixing a minimum age for recruitment of Members as 50 years would act as a deterrent for competent advocates to seek appointment. Practically, it would be difficult for an advocate appointed after attaining the age of 50 years to
resume legal practice after completion of one term, in case he is not reappointed. Security of tenure and conditions of service are recognised as core components of independence of the judiciary. Independence of the judiciary can be sustained only when the incumbents are assured of fair and reasonable conditions of service, which include adequate
renumeration and security of tenure. Therefore, the first proviso to Section 184(1) is in violation of the doctrine of separation of powers as the judgment of this Court in MBAIII has been frustrated by an impermissible legislative override. Resultantly, the first proviso to Section 184 (1) is declared as unconstitutional as it is violative of Article 14 of the
Constitution. Selections conducted for appointment of Members, ITAT pursuant to the advertisement issued in 2018 should be finalized and appointments made by considering the candidates between 35 to 50 years as also eligible. 50. The second proviso to Section 184(1) deals with the allowances and benefits payable to the Members which are to be
the same as are admissible to a Central Government officer holding a post carrying the same pay. According to Rule 15 of the 2020 Rules, Chairpersons and Members of tribunals were entitled to House Rent Allowance at the same rate as admissible to officers with the Government of India holding Group 'A' post carrying the same pay. The contention
of the learned Amicus Curiae in MBA-III was that the majority of the tribunals are situated in Delhi and there is scarcity of housing in Delhi. Not many Judges of the High Court are interested in accepting appointment to tribunals in view of the acute problem of housing. An amount of Rs.75,000/- per month which was paid as House Rent Allowance
(HRA) was not sufficient to get a decent accommodation in Delhi for Chairpersons and Members of tribunals. Taking note of the serious problem of housing and the inadequate amount that was being paid as HRA to the Members, this Court in MBA-III directed enhancement of HRA to Rs.1,25,000/- per month to the Members and Rs.1,50,000/- per
month to Chairperson or Vice-Chairperson or President of tribunals. This direction was made effective from 01.01.2021. The learned Amicus Curiae argued that the Union of India filed an application seeking modification of the HRA directed in the judgment. The clarification sought by the Union of India is to the effect that HRA payable to a Tribunal
Member should not be a fixed amount and should, instead, be twice the HRA payable to the holder of a subsequent rank in the Government, e.g., Secretary to the Government. Miscellaneous Application No. 111 of 2021 filed by the Union of India is pending as this Court directed the Union of India to furnish details of the accommodation available for
Chairpersons and Members of tribunals and to submit a proposal as to what amount would be reasonable towards HRA in case accommodation cannot be provided to Members. The learned Amicus Curiae contended that the result of the amendment is that Members of tribunals working in Delhi will get Rs.60,000/- as HRA. The second proviso to
Section 184(1), read with the third proviso, is an affront to the judgment of this Court in MBA-III. By no stretch of imagination can it be said that the said provisos are a result of curative legislation. The direction issued by this Court in MBA-III for payment of HRA was to ensure that decent accommodation is provided to Tribunal Members. Such
direction was issued to uphold independence of the judiciary and it cannot be subject matter of legislative response. A mandamus issued by this Court cannot be reversed by the legislature as it would amount to impermissible legislative override. Therefore, the second proviso, read with the third proviso, to Section 184(1) is declared as
unconstitutional. 51. It has come to our notice that after the judgement in this Writ Petition had been reserved on 03.06.21, a notification was issued by the Ministry of Finance (Department of Revenue) on 30.06.21 amending the 2020 Rules. By Rule 6 of the Tribunal, Appellate Tribunal and other Authorities (Qualifications, Experience and other
Conditions of Service of Members) (Amendment) Rules, 2021 (hereinafter referred to as the 2021 Amendment Rules), the following rule was substituted for Rule 15 of the 2020 Rules: "15. House rent allowance.- With effect from the 1st January, 2021, the Chairman, Chairperson, President, Vice Chairman, Vice Chairperson or Vice President shall have
option to avail of accommodation to be provided by the Central Government as per the rules for the time being in force or entitled to house rent allowance subject to a limit of Rs. one lakh fifty thousand rupees per month and the Presiding Offices and Members shall have option to avail of accommodation to be provided by the Central Government as
per the rules for the time being in force or entitled to house rent allowance subject to a limit of Rs. one lakh twenty-five thousand rupees per month. " According to the notification dated 30.06.2021, the 2021 Amendment Rules shall come into force on the date of their publication in the official gazette. However, it may be noted that the Explanatory
Memorandum at the end of the notification states that Rule 6 of the 2021 Amendment Rules, amending Rule 15 of the 2020 Rules on HRA, shall be given retrospective operation with effect from 01.01.21, in order to give effect to the judgement of this Court in MBA-III. Though we have adjudicated the validity of the second and third provisos to
Section 184(1) of the Finance Act, 2017, as amended by the Ordinance, we find that the amendment to Rule 15, made with retrospective effect from 01.01.21, is in conformity with the directions of this Court on the subject of HRA in MBA-III. In view thereof, no further direction is required to be given with respect to HRA. 52. Rule 4(2) of the 2020
Rules pertains to the procedure to be followed by the SCSC. According to the said Rule, the SCSC should recommend two or three names for appointment to each post. A direction was given in MBA-III to amend Rule 4(2) of the 2020 Rules to provide that the SCSC shall recommend one person for appointment in each post in place of a panel of two or
three persons for appointment to each post. One more name could be recommended to be included in the waiting list. Relying upon the earlier judgments of this Court in MBA-I, MBA-II and Rojer Mathew (supra), the learned Amicus Curiae had submitted during the course of the hearing in MBA-III that the procedure for appointment to the Tribunal
should be clearly outside executive control. The learned Attorney General submitted in MBA-III that the number of candidates to be recommended by SCSC can be restricted to two instead of three. To limit the discretion of the executive after the SCSC has recommended names of selected candidates, this Court in the interest of preserving
independence of the judiciary, directed that Rule 4(2) should be read as empowering SCSC to recommend the name of only one person to each post. 53. The learned Attorney General asserted that this Court cannot direct the legislature to make law. He relied upon the judgment in Dr. Ashwani Kumar v. Union of India & Anr.54 wherein it was held
that it is beyond the competence of this Court to direct legislature to make law. There is no quarrel with the said proposition. The learned Attorney General further asserted that the direction given by this Court in MBA-III relating to the number of candidates to be recommended for appointment to each post can only be taken to be a suggestion. The
Court, as a wing of the State, by itself is a source of law. The law is what the Court says it is. To clarify the position relating to Article 141 vis-a-vis Article 142, it has been held by this Court in Ram Pravesh Singh & Ors. v. State of Bihar & Ors.55 that directions given under Article 142 is not law laid down by the Supreme Court under Article 141. Any
order not preceded by any reason or consideration of any principle is an order under Article 142. Article 136 of the Constitution is a corrective jurisdiction that vests a discretion in the Supreme Court to settle the law clear and as forthrightly forwarded in Union of India & Ors. v. Karnail Singh & Ors.56, it makes the law operational to make it a
binding precedent for the future instead of keeping it vague. In short, it declares the law, as under Article 141 of the Constitution. "Declaration of law" as contemplated in Article 141 of the Constitution is the speech express or necessarily implied by the highest Court of the land. The law declared by the Supreme Court is binding on all courts within
the territory of India under Article 141, whereas, Article 142 empowers the Supreme Court to issue directions to do complete justice. Under Article 142, the Court can go to the extent of relaxing the application of law to the parties or exempting altogether the parties from the rigours of the law in view of the peculiar facts and circumstances of the
case.b7 Sufficient reasons were given in MBA-III to hold that executive influence should be avoided in matters of appointments to tribunals - therefore, the direction that only one person shall be recommended to each post. The decision of this Court in that regard is law laid down under Article 141 of the Constitution. The only way the legislature
could nullify the said decision of this Court is by curing the defect in Rule 4(2). There is no such attempt made except to repeat the provision of Rule 4(2) of the 2020 Rules in the Ordinance amending the Finance Act, 2017. Ergo, Section 184(7) is unsustainable in law as it is an attempt to override the law laid down by this Court. Repeating the
contents of Rule 4(2) of the 2020 Rules by placing them in Section 184(7) is an indirect method of intruding into judicial sphere which is proscribed. 54. The second part of Section 184(7) provides that the Government shall take a decision regarding the recommendations made by the SCSC preferably within a period of three months. This is in
response to the direction given by this Court in MBA-III that the Government shall make appointments to tribunals within three months from the completion of the selection and recommendation by the SCSC. Such direction was necessitated in view of the lethargy shown by the Union of India in making appointments and filling up the posts of
Chairpersons and Members of tribunals which have been long vacant. The tribunals which are constituted as an alternative mechanism for speedy resolution of disputes have become non-functional due to the large number of posts which are kept unfilled for a long period of time. Tribunals have become ineffective vehicles of administration of justice,
resulting in complete denial of access to justice to the litigant public. The conditions of service for appointment to the posts of Chairpersons and Members have been mired in controversy for the past several years, thereby, adversely affecting the basic functioning of tribunals. This Court is aghast to note that some tribunals are on the verge of closure
due to the absence of Members. The direction given by this Court for expediting the process of appointment was in the larger interest of administration of justice and to uphold the rule of law. Section 184(7) as amended by the Ordinance permitting the Government to take a decision preferably within three months from the date of recommendation of
the SCSC is invalid and unconstitutional, as this amended provision simply seeks to negate the directions of this Court. 55. The tenure of the Chairperson and Member of a tribunal is fixed at four years by Section 184(11), notwithstanding anything contained in any judgment, order or decree of any court. It is relevant to mention that sub-section (11)
of Section 184 has been given retrospective effect from 26.05.2017. Rule 9 of 2020 Rules had specified the term of appointment of the Chairperson or Member of the Tribunal as four years. The learned Amicus Curiae while making his submissions in MBA-III had insisted that the Chairperson and Members of a tribunal should have a minimum term of
five years by placing reliance on the judgment of this Court in S.P. Sampath (supra), MBA-I and Rojer Mathew (supra). The stand taken by him was that a short tenure would be a disincentive for competent persons to seek appointment as Members of tribunals. The learned Attorney General submitted that the term of four years is subject to
reappointment. He contended that advocates who are appointed at an early age can get more than one extension and continue till they reach the age of superannuation. After perusing the law laid down by this Court in MBA-I and Rojer Mathew (supra) which held that a short stint is anti-merit, we directed the modification of tenure in Rules 9(1) and
9(2) as five years in respect of Chairpersons and Members of tribunals in MBA-III. This Court declared in para 53(iv) that the Chairperson, Vice-Chairperson and the Members of the tribunals shall hold office for a term of five years and shall be eligible for reappointment. The insertion of Section 184(11) prescribing a term of four years for the
Chairpersons and Members of tribunals by giving retrospective effect to the provision from 26.05.2017 is clearly an attempt to override the declaration of law by this Court under Article 141 in MBA-III. Therefore, clauses (i) and (ii) of Section 184(11) are declared as void and unconstitutional. 56. The proviso to Section 184(11) refers to appointments
that were made to the posts of Chairperson or Members between 26.05.2017 and the notified date, i.e., 04.04.2021. The proviso lays down that if the tenure of office or age of retirement specified in the order of appointment issued by the Government is greater than what is specified in Section 184(11), the term of office or the age of retirement of the
Chairperson or Members shall be as specified in the order of appointment subject to a maximum term of office of five years. In other words, the term of office of Chairperson and Members of tribunals who were appointed between 26.05.2017 and 04.04.2021 shall be five years even though the order of appointment issued by the Government has a
higher term of office or age of retirement which may involve the term of office being more than 5 years in practice. It is necessary at this stage to deal with the validity of retrospective effect given to sub-section (11) of Section 184. The learned Amicus Curiae canvassed a submission that Sections 184(1) to (10) are prospective in operation and Section
184(11) is given retrospective effect from 26.05.2017, thereby leading to an anomalous situation. He submitted that sub-section (11) is made with the object of reversing the interim orders passed by this Court in Kudrat Sandhu v. Union of India (supra). He stated that the terms and conditions of appointments to be made to the Tribunals / Appellate
Tribunals shall be in terms of the respective statutes in force, before the enactment of the Finance Bill, 2017, according to para 224 of Rojer Mathew (supra). Mr. Balbir Singh, learned Additional Solicitor General, submitted that retrospectivity given to sub-section (11) of Section 184 is a permissible legislative override of the judgment of this Court in
MBA-III. The 2020 Rules were held to be prospective in MBA-III on two grounds - a) it was clear from the Notification dated 12.02.2020 that there was no intention on the part of the Government of India to make the 2020 Rules retrospective; b) subordinate legislation cannot be given prospective effect unless the parent statute specifically provided
the same. It is understood that while inserting subsection (11) in Section 184 in the Finance Act, 2017 and giving it retrospective effect from 26.05.2017, the Ordinance has attempted to cure the defect as was pointed out by this Court in terms of retrospective application while considering the 2020 Rules. However, the implications are not relevant
for clauses (i) and (ii) of Section 184(11) which are declared as void and unconstitutional for the reasons mentioned above. 57. Insofar as the proviso to Section 184(11) is concerned, the Ordinance sets the maximum tenure at five years even with respect to the appointment orders passed between 26.05.2017 and 04.04.2021 provide for a higher
tenure. In the process, interim directions given by this Court in Kudrat Sandhu (supra) are also nullified. It would be relevant to refer to the directions issued by this Court in Kudrat Sandhu (supra) on 09.02.2018. After taking the consent of the learned Attorney General and making modifications incorporating his suggestions, this Court held that all
selections to the post of Chairperson/ Chairman, Judicial/ Administrative Members shall be for a period as provided in the Act and the Rules in respect of all tribunals. On 16.07.2018, this Court directed that persons selected as Members of ITAT can continue till the age of 62 years and persons who were holding the post of President till 65 years. By
an order dated 21.08.2018, this Court clarified that a person selected as Member, CESTAT shall continue till the age of 62 years while a person holding the post of President can continue till the age of 65 years. Though, there is nothing wrong with the proviso to Section 184(11) being given retrospective effect, the appointments made pursuant to the
interim directions passed by this Court cannot be interfered with. This Court in Virender Singh Hooda (supra) upheld the retrospectivity of the legislation which had been challenged but the appointment of the petitioners therein pursuant to a direction of the Court were saved. It was held that the law does not permit the legislature to take back what
has been granted in the implementation of the Court's decision and such a course is impermissible. Similarly, in S.R. Bhagwat (supra), it was declared that a mandamus against the respondent-State giving financial benefits to the petitioners therein cannot be nullified by a legislation. It is also relevant to point out that even interim orders passed by
this Court cannot be overruled by a legislative act, as discussed above. While making it clear that the appointments that are made to the CESTAT on the basis of interim orders passed by this Court shall be governed by the relevant statute and the rules framed thereunder, as they existed prior to the Finance Act, 2017, we uphold the retrospectivity
given to the proviso to Section 184 (11). To clarify further, all appointments after 04.04.2021 shall be governed by the Ordinance, as modified by the directions contained herein. 58. To conclude, the first proviso and the second proviso, read with the third proviso, to Section 184 overriding the judgment of this Court in MBA-III in respect of fixing 50
years as minimum age for appointment and payment of HRA, Section 184(7) relating to recommendation of two names for each post by the SCSC and further, requiring the decision to be taken by the Government preferably within three months are declared to be unconstitutional. Section 184(11) prescribing tenure of four years is contrary to the
principles of separation of powers, independence of judiciary, rule of law and Article 14 of the Constitution of India. Though, we have upheld the proviso to Section 184(11), the appointments made to the CESTAT pursuant to the interim orders passed by this Court shall be governed by the relevant statute and the rules framed thereunder that existed
prior to 26.05.2017. We have already taken notice of the notification dated 30.06.21 by way of which Rule 15 of the 2020 Rules dealing with HRA has been amended in conformity with our directions in MBA-III. Peroration 59. The Petitioner continues its relentless struggle in its endeavour to make tribunals effective avenues of administration of
justice. The endeavour of the Petitioner is to extricate the tribunals from the clutches of the executive in the interest of independence of judiciary. Security of tenure, adequate remuneration and other conditions of service are necessary to ensure that Members of tribunals would feel secure during their tenure. The judgment in MBA-III was passed
after a detailed dialogue with the learned Attorney General. Existence of large number of vacancies of Members and Chairpersons and the inordinate delay caused in filling them up has resulted in emasculation of the tribunals. The main reason for tribunalisation, which is to provide speedy justice, is not achieved as tribunals are wilting under the
unbearable weight of the exploding docket. Undoubtedly, the legislature is free to exercise its power to make laws and the executive is the best judge to decide policy matters. However, it is high time that a serious effort is made by all concerned to ensure that all the vacancies in the tribunals are filled up without delay. Access to justice and
confidence of the litigant public in impartial justice being administered by tribunals need to be restored. 60. The Writ Petition is disposed of accordingly. .................... J. [L. Nageswara Rao] New Delhi, 14th July, 2021 In the landmark case of Madras Bar Association vs Union of India, the Supreme Court addressed the constitutionality of several
amendments introduced through an ordinance aimed at reforming tribunals. This case raised fundamental questions on the separation of powers, judicial independence, and the role of the executive in determining service conditions for tribunal members. The reforms were challenged on the grounds that they interfered with the established
precedents concerning tenure, appointment, and age limits for tribunal members.Tribunals are quasi-judicial institutions established under various statutes. They are empowered to adjudicate on specialised matters such as tax disputes, service-related issues, and administrative decisions. Importantly, tribunals were not part of the original
Constitution. They were introduced in 1976 through the 42nd Amendment on the recommendations of the Swaran Singh Committee and were codified under Articles 323A and 323B of the Indian Constitution.Since their inception, tribunals have faced challenges concerning their structure, functioning, and the degree of executive control. Concerns
regarding their independence have been persistent, leading to several judicial interventions over the years.The controversy in Madras Bar Association vs Union of India arose when the Central Government promulgated the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021. Promulgated by the President on 4th April 2021
under Article 123, the ordinance was introduced because the underlying bill, though tabled in the Lok Sabha during the Budget Session, did not see adequate parliamentary debate.The ordinance proposed sweeping changes in the functioning of tribunals by amending provisions in as many as nine statutes, including the Copyright Act, Airports
Authority of India Act, Trade Marks Act, Geographical Indications Act, Patents Act, and the Control of National Highways Act. The reforms aimed to replace the existing tribunal structures with High Courts, citing issues such as delayed justice and executive interference.The facts surrounding Madras Bar Association vs Union of India are as
follows:Promulgation of the Ordinance: On 4th April 2021, the President of India promulgated the ordinance on the recommendation of the Central Government. This action was taken under Article 123, which permits the issuance of ordinances during the recess of Parliament.Legislative Amendments: The ordinance amended the Finance Act, 2017—
specifically Sections 12 and 13—to assign the responsibility of setting service conditions for tribunal members to the Central Government. This included determining the appointment procedure, fixing tenure, and setting salary limits.Contention over Tenure and Age Limit: The most contentious aspects were the imposition of a 4-year term for tribunal
members and the maximum age limit of 50 years. These provisions were seen as a departure from earlier judicial guidelines which had established a 5-year tenure.Petition by the Madras Bar Association: The association filed a petition challenging the constitutionality of these amendments. They argued that the new provisions violated Articles 14, 21,
and 50 of the Constitution, and infringed upon the principle of judicial independence and the separation of powers.The Madras Bar Association vs Union of India case raised several important legal issues:Separation of Powers: The ordinance was challenged on the grounds that by allowing the executive to set appointment rules and service conditions,
it disrupted the delicate balance between the judiciary and the executive.Judicial Independence: By fixing the tenure of tribunal members at 4 years and imposing an age limit of 50 years, the ordinance was argued to undermine the independence and security of tenure, which are critical for the impartial functioning of judicial bodies.Ultra Vires
Provisions: The petition alleged that the amendments to the Finance Act were ultra vires the Constitution, specifically breaching Articles 14 (Equality before law), 21 (Protection of life and personal liberty), and 50 (Separation of Judiciary and Executive).Precedential Conflict: There was also a contention that the new provisions conflicted with
established Supreme Court rulings, particularly those set in earlier cases that provided guidelines for tribunal reforms.Senior Advocate Arvind Datar, representing the Madras Bar Association, made several key arguments:Violation of Constitutional Principles: The petitioner maintained that the ordinance violated the principle of separation of powers
by allowing the executive to dictate the service conditions of tribunal members. This, they argued, threatened the independence of the judicial system.Contravention of Precedents: The petitioner argued that the 4-year term and the age limit of 50 years were inconsistent with prior Supreme Court decisions. They contended that previous directives had
established a 5-year term for tribunal members, a standard that ensured greater judicial stability.Impact on Judicial Independence: It was argued that security of tenure and adequate salaries are fundamental to ensuring the independence of tribunal members. By imposing a fixed tenure and age limit, the ordinance was seen as undermining these
critical safeguards.Call for Institutional Reforms: Beyond challenging the ordinance, the Madras Bar Association sought the establishment of a National Tribunals Commission or a dedicated body to address the unique requirements of tribunals across the country.Represented by the Attorney General and the Additional Solicitor General, the
respondents presented counterarguments:Parliamentary Supremacy: The respondents maintained that the Central Government was within its rights to reform tribunals and set the service conditions, emphasising that Parliament has the authority to override judicial pronouncements through legislative overruling.Policy Decision: They argued that the
regulation of appointments, tenure, and salaries is essentially a policy decision. Hence, it was within the purview of the legislature to determine these parameters, even if they differed from previous judicial guidelines.Uniformity in Service Conditions: The imposition of an age limit was defended on the grounds of maintaining uniformity across all
tribunals, ensuring that no person above 50 years of age could be appointed, which, according to the respondents, would lead to a standardised system.A three-judge bench comprising Justices L. Nageswara Rao, S Ravindra Bhat, and Hemant Gupta delivered the Madras Bar Association vs Union of India judgement on 14th July 2021. Their
deliberations focused on whether the ordinance, particularly the contested provisions, was constitutionally valid.In the majority opinion, Justices Nageswara Rao and Ravindra Bhat held that:The provisions fixing the tenure of tribunal members at 4 years were in violation of previous Supreme Court directives. Earlier judgements had set a 5-year term
as the standard, providing greater stability and ensuring the independence of tribunal members.The ordinance’s amendments, especially the imposition of a 50-year age limit, undermined the principle of equality before the law and the right to personal liberty. These measures compromised the security of tenure that is essential for the independence
of the judiciary.The majority found that the changes made by the ordinance were an encroachment upon the fundamental separation of powers. By allowing the executive to determine the service conditions of judicial bodies, the ordinance disrupted the constitutional balance between the branches of government.Justice Hemant Gupta dissented from
the majority ruling. His dissent was based on the following observations:He argued that the validity of an ordinance should not be determined solely on the basis of its divergence from prior judicial pronouncements. In his view, legislative changes—even if they conflict with earlier judgements—should not be immediately struck down without
considering the broader policy implications.Justice Gupta maintained that the ordinance was a policy decision, and that it was within the legislature’s right to amend service conditions as long as it acted within its constitutional mandate.In conclusion, the case of Madras Bar Association vs Union of India stands as a landmark decision in the realm of
constitutional law. It encapsulates the tension between legislative reform and judicial independence. By carefully scrutinising the ordinance and its implications, the Supreme Court reaffirmed the necessity of preserving the separation of powers—a core principle enshrined in the Constitution. Attention all law students! Are you tired of missing out on
internship, job opportunities and law notes? Well, fear no more! With 1+ lakhs students already on board, you don't want to be left behind. Be a part of the biggest legal community around! Join our WhatsApp Groups (Click Here) and Telegram Channel (Click Here) and get instant notifications. This article is written by Sonia Shrinivasan. “The article
has been edited by Khushi Sharma (Trainee Associate, Blog iPleaders) and Vanshika Kapoor (Senior Managing Editor, Blog iPleaders.)” To a layman, Tribunals can be understood as quasi-judicial institutions, established under various statutes, empowered to adjudicate specific disputes- e.g., tax or service-related matters, determine the rights and
liabilities of the contesting parties, and make and review administrative decisions. Constitutionally, Tribunals were not a part of the country’s original Constitution and were introduced only in 1976, by the 42nd Amendment to the Indian Constitution, on the recommendations of the Swaran Singh Committee, in the form of Articles 323A and 323B.
However, since their formation, they have been subjected to various judicial challenges, challenging their existence, methods of functioning, etc. One such recent judicial challenge, Madras Bar Association v. Union of India & Anr wherein, the Central Legislature’s attempt to determine and regulate the functioning of such institutions was challenged
by the Madras Bar Association and the precedent laid down. The President of India on 4th April 2021 promulgated an Ordinance, on the recommendations of the Central Government, while exercising its powers under Article 123 of the Indian Constitution because, even though the bill was tabled in the Lok Sabha in Budget Session, 2021, no debate
and discussion could follow the same and hence the said law was introduced as an ordinance. The Ordinance titled, the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021, which per se, called for amendments in as many as nine statutes- The Copyright Act, 1957; The Airports Authority of India Act, 1994; The Trade Marks
Act, 1999; The Geographical Indications of Goods (Registration & Protection Act), 1999; The Patents Act, 1970; The Control of National Highways (Land & Traffic Act, 2002; to replace the existing tribunals with High Courts, established under each of these statutes, citing poor adjudication of disputes coupled with delay in dispensing justice; along
with questioning the ‘judicial independence’ of such tribunals, claimed to be working under the influence of the executive by many Advocate Bar Associations since quite long. The President of India on 4th April 2021 promulgated an Ordinance, on the recommendations of the Central Government, while exercising its powers under Article 123 of the
Indian Constitution because, even though the bill was tabled in the Lok Sabha in Budget Session, 2021, no debate and discussion could follow the same and hence the said law was introduced as an ordinance. Moreover, it amended the provisions of the Finance Act, 2017 in order to make the Central Government responsible for making rules regarding
the appointments, salaries, tenures of the members of tribunals, and their appointment shall be made by a Search-Selection Committee headed by the Chief Justice of India or any Supreme Court Judge nominated by him. Sections 184 and 186 of the Finance Act were amended by Sections 12 and 13 of the Ordinance, respectively, limiting the
maximum age of appointment of a chairman or a member of any tribunal to 50 years, i.e., no person over the age of 50 years is eligible for appointment to the tribunals for any position. It also fixed the members’ term at four years or the attainment of 70 years for the Chairperson and 67 years for any other member, whichever is earlier, and limiting
their salaries. Hence, the Madras Bar Association approached the Supreme Court in order to declare the Sections 12 and 13 of the Ordinance ultra vires Articles 14, 21, 50 of the Indian Constitution and the Principles of Judicial Independence and Separation of Powers, which happen to be integral to the basic structures of the Indian Constitution.
Article 14- Equality before law.—The State shall not deny to any person equality before the law or the equal protection of the laws within the territory of India.Article 21- Protection of life and personal liberty.—No person shall be deprived of his life or personal liberty except according to procedure established by lawArticle 50- Separation of Judiciary
from executive The State shall take steps to separate the judiciary from the executive in the public services of the StateArticle 123- Power of President to promulgate Ordinances during recess of Parliament—(1) If at any time, except when both Houses of Parliament are in session, the President is satisfied that circumstances exist which render it
necessary for him to take immediate action, he may promulgate such Ordinances as the circumstances appear to him to require. (2) An Ordinance promulgated under this article shall have the same force and effect as an Act of Parliament, but every such Ordinance— The brackets and words “(including the quorum to constitute a meeting of the
House)” ins. by the Constitution (Forty-second Amendment) Act, 1976 (date yet to be notified). shall be laid before both Houses of Parliament and shall cease to operate at the expiration of six weeks from the reassembly of Parliament, or, if before the expiration of that period resolutions disapproving it are passed by both Houses, upon the passing of
the second of those resolutions; andmay be withdrawn at any time by the President. (3) If and so far as an Ordinance under this article makes any provision which Parliament would not under this Constitution be competent to enact, it shall be void. Article 323A- Administrative tribunals—(1) Parliament may, by law, provide for the adjudication or trial
by administrative tribunals of disputes and complaints with respect to recruitment and conditions of service of persons appointed to public services and posts in connection with the affairs of the Union or of any State or of any local or other authority within the territory of India or under the control of the Government of India or of any corporation
owned or controlled by the Government.Article 323B- Tribunals for other matters.—(1) The appropriate Legislature may, by law, provide for the adjudication or trial by tribunals of any disputes, complaints, or offenses with respect to all or any of the matters specified in clause (2) with respect to which such Legislature has the power to make laws.
Senior Advocate Arvind Datar, leading the arguments for the Madras Bar Association, while challenging the Constitutionality of the Amendments to the Finance Act, contended that the said Ordinance was violative of the Theory of Separation of Powers, which happens to be an integral part of the Basic Structure of the Indian Constitution, along with
compromising the independence of the judiciary. The fixation of the terms of the members of the tribunal to 4 years along with the maximum age limit of 50 years was challenged on the grounds of it being violative of the past rulings of the Supreme Court in several landmark judgments. Apart from these contentions, the Madras Bar Council sought
the establishment of a National Tribunals Commission or any specialized wing dedicated to catering to the requirements of Tribunals in India. The Respondents, represented by the Attorney General and the Additional Solicitor General of India, refuted the contentions made by the Petitioners stating that the Parliament can override judicial
pronouncements of courts and that the regulation of the service conditions of Members of Tribunals is a matter of Policy decision, well within the ambit of the Parliament’s power. It was submitted that the practice of ‘Legislative Overruling’ was permissible and has been exercised previously as well. Citing the Theory of Separation of Powers, it was
contended that the Court could not issue any direction to the Legislature to make a law in a specified manner, and even if such directions are issued, they are to be treated as mere suggestions. Even those directions given in the absence of any law are subject to the provisions of future legislations. Defending the age limit of 50 years, the Attorney
General opined that this had been done in order to maintain equality since there happens to be no apparent uniformity regarding the tenures of Chairpersons and members across all tribunals in the country. A three-judge bench of the Supreme Court, comprising of Justices L. Nageswara Rao, S Ravindra Bhat, and Hemant Gupta, on 14th July 2021
struck certain provisions of the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 unconstitutional, which fixed the term of the members of the Tribunals to 4 years, by a 2:1 majority. Justices L Nageswara Rao and S Ravindra Bhat, in their majority judgment, opined that this specific clause in the Ordinance violated the
past directions of the Supreme Court wherein the terms of all such chairmen and members of Tribunals was fixed to be five years. In his dissenting judgment, Justice Hemant Gupta was of the opinion that laws could not be struck down merely because they are not in accordance with the precedents of the Apex Court. With regard to the appointments
made by the Search-Selection Committee, the Apex Court issued a direction mandating that all such appointments must be made within three months of receiving the recommendation, instead of the earlier discretionary provision, with only one name to be suggested for every post, instead of two. The 66-page judgment mainly relies on two decisions
of the Supreme Court- Rojer Mathew v South Indian Bank Ltd & Ors. and Madras Bar Association v Union of India & Anr. In Rojer Mathew (supra.), a five-judge Constitution Bench comprising of the then CJI Ranjan Gogoi, along with Justices NV Ramana, DY Chandrachud, Deepak Gupta, and Sanjiv Khanna, upheld the constitutional validity of Section
184 of the Finance Act, 2017 and observed that Tribunals were conceptualized as a specialized body for the resolution of disputes and the method of appointment to these tribunals has a great impact on determining the independence of the judiciary. In Madras Bar Association v Union of India (supra.), the same bench, comprising of Justices L
Nageswara Rao, Hemant Gupta, and S Ravindra Bhat, directed the Centre to constitute a National Tribunal Commission, which will act as a central body to regulate the appointment of members to tribunals across the country, and set the term of service of such members to 5 years, eligible for reappointment and that members like Vice-Chairman,
Vice-Chairperson and Vice President shall be eligible to hold office till the attainment of 67 years of age. A progressive judgment of its kind, it even permitted the appointment of Advocates with ten years of experience as judicial members of tribunals. These observations came in the wake of a petition filed by the Madras Bar Association, challenging
the constitutional validity of the Tribunal, Appellate Tribunal, and other Authorities (Qualifications, Experience, and Other Conditions of Service of Members) Rules, 2020’. It is a well-established fact that the Doctrine of Separation of Powers, which is essential to the functioning of the three organs of the State- i.e., the Legislature, the Judiciary, and
the Executive, rightly form the basis for ensuring the independent functioning of the country’s judicial system. In the said case, a clash between the legislature and the judiciary is apparent wherein there seems to be an override between the Legislature’s attempt to override judicial pronouncements through legislations, which at times fails to
withstand the test of constitutional correctness. With a lot being said in recent times about the alarming figures of vacancies in tribunals, there is a need for a central structure in place to regulate the appointments, functioning, and other related matters concerning tribunals; it becomes all the more essential to implement the decision in the Madras
Bar Association Case (2020) in order to meet the ends of justice. Presently, the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 stands replaced with the Tribunal Reforms Bill, 2021, passed by the Parliament in early August this year, surprisingly containing most of the provisions originally struck down by this ruling.
Jurisprudentially speaking, this shall serve as an interesting folding of events related to ‘Legislative Overruling.” Students of Lawsikho courses regularly produce writing assignments and work on practical exercises as a part of their coursework and develop themselves in real-life practical skills. LawSikho has created a telegram group for exchanging
legal knowledge, referrals, and various opportunities. You can click on this link and join: Follow us on Instagram and subscribe to our YouTube channel for more amazing legal content. Serato D] Crack 2025Serato D] PRO Crack A three-Judge bench of the Supreme Court of India in the case of Madras Bar Association v. Union of India, REED 2021 SC
07537, under Civil Original Jurisdiction, division bench vides its judgment dated on 14thJuly, 2021, wherein Justice L. Nageswara Rao. held that the endeavour of the Petitioner is to extricate the tribunals from the clutches of the executive in the interest of independence of judiciary. Security of tenure, adequate remuneration and other conditions of
service are necessary to ensure that Members of tribunals would feel secure during their tenure while added that the main reason for tribunalisation, which is to provide speedy justice, is not achieved as tribunals are wilting under the unbearable weight of the exploding docket. Access to justice and confidence of the litigant public in impartial justice
being administered by tribunals need to be restored. Thereby, The Writ Petition was disposed of accordingly. Justice Hemant Gupta, held that the first, second and third proviso to Section 184(1), the use of expression ‘preferably’ in Section 184(7) and the proviso to Section 184(11) are legal and valid as such provisions fall within the exclusive domain
of the legislature. The legislature has not nullified the judgment of this Court on the above aspects as there were no such corresponding provisions in the 2020 Rules, which were part of judicial review process. Section 184(11)(I)(II) and Section 184(7) is declared to be void as the Ordinance has reiterated the provisions which were in 2020 Rules. The
challenge to other provisions is not legally sustainable. The writ petition was thus dismissed except to the extent mentioned above. Justice Ravindra Bhatt in view of the foregoing discussion, concluded as follows: The first proviso to Section 184(1) of the Finance Act, 2017, introduced by Section 12 of the Tribunals Reforms (Rationalisation and
Conditions of Service) Ordinance, 2021 with the second proviso to Section 184(1) of the Finance Act, 2017, introduced by Section 12 of the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 is held to be void and inoperative. Section 184(7) of the Finance Act, 2017, introduced by of the Finance Act, 2017 introduced by
Section 12 of the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 is hereby declared void and inoperative. Section 184(11) - (i) and (ii) introduced by Section 12 of the Tribunals (Reforms Rationalisation and Conditions of Service) Ordinance, 2021 are hereby declared as void and unconstitutional. Consequently, the
declaration of this Court in para 53(iv) of MBA-III shall prevail and the term of Chairperson of a Tribunal shall be five years or till she or he attains the age of 70 years, whichever is earlier and the term of Member of a Tribunal shall be five years or till she or he attains the age of 67 years, whichever is earlier. (v) The retrospectivity given to the proviso
to Section 184(11) - introduced by Section 12 of the Tribunals (Reforms Rationalisation and Conditions of Service) Ordinance, 2021 is hereby upheld. BACKGROUND The fact of the matter is that, The Madras Bar Association has filed this Writ Petition seeking a declaration that sections 12 and 13 of the Tribunal Reforms (Rationalisation and
Conditions of Service) Ordinance, 2021 and Sections 184 and 186(2) of the Finance Act, 2017 as amended by the Tribunal Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 as ultra vires Articles 14, 21 and 50 of the Constitution of India inasmuch as these are violative of the principles of separation of powers and independence of
judiciary, apart from being contrary to the principles laid down by this Court in Union of India v. R. Gandhi, (2010) 11 SCC 1, President, Madras Bar Association, Madras Bar Association v. Union of India & Another, (2020) SCC Online SC 962 and Rojer Mathew v. South Indian Bank Limited & Others, (2020) 6 SCC 1. The Petitioner seeks a further
direction to Respondent No.2 for establishment of a separate wing to cater to the requirements of tribunals in India. The hon’ble court heard Mr. Arvind P. Datar, learned Amicus Curiae, Mr. K.K. Venugopal, learned Attorney General for India, Mr. Balbir Singh, learned Additional Solicitor General, Mr. Mukul Rohatgi, learned Senior Counsel, Mr.
Sidharth Luthra, learned Senior Counsel, Mr. Gaurab Banerjee, learned Senior Counsel, Mr. Aruneshwar Gupta, learned Senior Counsel and Mr. Krishnan Venugopal, learned Senior Counsel. Mr. Arvind P. Datar, learned Amicus Curiae, made the following submissions: The Ordinance is violative of the rule of separation of powers which forms part of
the basic structure of the Constitution. The Ordinance is liable to be struck down as being violative of independence of the judiciary. Reversal of judgments which are not in accord with the Government’s views undermines the judiciary, violating the supremacy of the Constitution. Stipulation of a minimum age limit of 50 years for appointment is
contrary to the directions given in the judgments of SC, The provisos to Section 184(1) fixing the allowances and benefits payable to the Members to the extent as admissible to Central Government officers holding a post carrying the same pay is unsustainable and requires to be set aside. Section 184(7) is liable to be declared invalid as the direction
issued by this Court in MBA-III to make appointments within three months from the date of recommendation of the Selection Committee is sought to be annulled. Section 184(11) is unconstitutional insofar as it fixes the tenure of the Chairperson and Members as four years. Retrospectivity given to Section 184(11) is only to nullify the effect of interim
orders of this Court which are in the nature of mandamus and is, therefore, prohibited legislative activity. The appointments made pursuant to the directions of this Court on 09.02.2018, 16.07.2018 and 21.08.2018 with the consent of the learned Attorney General cannot be disturbed. The directions issued by this Court with the consent of the Union
of India cannot be legislatively overruled. ANALYSIS Justice L. Nageswara Rao took considering of the Statement of objects and reasons for insertion of Articles 323-A and 323-B in the Constitution of India by the Forty-Second Amendment. The vires of the Administrative Tribunals Act, 1985, enacted under Article 323-A (1), was challenged in S.P.
Sampath Kumar v. Union of India & Others, (1987) 1 SCC 124 before this Court. The correctness of the judgment of this Court in S.P. Sampath Kumar was considered by a larger bench of this Court in L. Chandra Kumar v. Union of India & Others, (1997) 3 SCC 261. which found the exclusion of the jurisdiction of the High Courts and the Supreme
Court in Articles 323-A and 323-B to be unconstitutional. This Court declared that tribunals shall continue to act like courts of first instance in respect of areas of law for which they have been constituted. The first proviso to Section 184 (1) was declared as unconstitutional as it is violative of Article 14 of the Constitution. Selections conducted for
appointment of Members, ITAT pursuant to the advertisement issued in 2018 should be finalized and appointments made by considering the candidates between 35 to 50 years as also eligible. The second proviso to Section 184(1) deals with the allowances and benefits payable to the Members which are to be the same as are admissible to a Central
Government officer holding a post carrying the same pay. According to Rule 15 of the 2020 Rules, Chairpersons and Members of tribunals were entitled to House Rent Allowance at the same rate as admissible to officers with the Government of India holding Group ‘A’ post carrying the same pay. Justice Hemant Gupta recapitulated some of well-
established and settled principles of the applicability of the principles of interpretation. Firstly, The power of Legislature is to enact law and Secondly, the power of Judiciary of that of judicial review of the statutory enactments. The Court while interpreting Articles 32, 21, 141 and 142 of the Constitution held that prescribing periods at which criminal
trial would terminate resulting in acquittal or discharge of the accused or making such directions applicable to all cases in present or in future would amount to judicial law making and cannot be done by judicial directives. The Courts can declare law, interpret law, remove obvious lacunae and fill up the gaps but they cannot entrench upon in the field
of legislation. The lack of binding nature of the guidelines on the legislature is also evident from the fact that even though directions that are mandatory in nature may be issued within the ambit of Article 142 of the Constitution, but the same cannot be enforced against the legislature as the legislators have absolute and unfettered freedom in terms of
Article 194(2) in respect of State Legislatures, which is pari materia with Article 105(2) relating to Parliament. This Court observed that the plenary powers of this Court under Article 142 of the Constitution are inherent in the Court and are “complementary” to those powers which are specifically conferred on the Court by various statutes. The
powers conferred on the Court by Article 142 are curative in nature, they cannot be construed as powers which authorize the Court to ignore the substantive rights of a litigant. This power cannot be used to “supplant” substantive law applicable to the case or cause under consideration of the Court. Article 142, even with the width of its amplitude,
cannot be used to build a new edifice where none existed earlier, by ignoring express statutory provisions dealing with a subject and thereby achieve something indirectly which cannot be achieved directly. On the judgment authored by Justice L. Nageswara Rao, Justice Hemant had reservation with respect to the conclusions (c) and (d). In pursuance
of the order passed by this Court in a writ petition, the Tribunal by way of an interim order directed the State of Karnataka to release water from its reservoirs to ensure 205 TMC is available in Tamil Nadu’s Mettur reservoir in a year from June to May. Justice Hemant was unable to agree to the opinion that the first proviso to Section 184 prescribing
a minimum age of fifty years is an attempt to circumvent the direction issued in MBA-III. In terms of Article 217 of the Constitution, a candidate becomes eligible for appointment after 10 years of practice as an Advocate. Thus, an Advocate would be eligible for appointment as judge of the High Court around the age of 35 years. The Memorandum of
Procedure adopted by the Collegium of this Court prescribed forty-five years of age as the minimum age. Therefore, Justice Hemant found that eligibility to seek appointment is not solely dependent upon qualification of a candidate but experience and suitability, likely term which a candidate may have are necessary considerations. The relevant part
from the memorandum of the collegium is reproduced as under: This Court in MBA-II held the provisions contained under Section 409(3)(a), (c) and Section 411(3) of the Companies Act, 2013 to be invalid. The appointments of technical members as in the Madras Bar judgment rendered in the year 2010 were to be scrupulously followed. In MBA-II,
the age for appointment of members of the National Law Company Tribunal was fixed as fifty years. Same was not disputed by the present petitioner in the writ petition before the Madras High Court or before this Court. Therefore, the age of 50 years as the eligibility condition is not off the hat but is based upon previous legislation in respect of
members of the National Company Law Tribunal. Thus, the fixation of fifty years of age as the eligibility condition cannot be said to be manifestly arbitrary or violative of any of the Fundamental Rights of any of the candidates which may render such condition of age as illegal. The argument is based on apprehension that it would be difficult for an
advocate appointed after attaining the age of fifty years to resume legal practice after completion of one term, in case he is not reappointed. A person who is competent and good in his work will not find any difficulty to resume his practice but what would happen to his professional career if his term is not extended is a calculated risk which a
candidate shall take at the time of seeking appointment. Such apprehensions as to what will happen in future cannot be a ground to strike down a condition of age in the statute. This Court is not possessed of the expertise to say that it will be difficult for an advocate to resume practice if he is not reappointed. Justice Hemant was unable to agree that
the statutory provisions can be struck down on such grounds based on presumed apprehensions. Therefore, Justice Hemant was of the opinion that in case of failing to secure reappointment, the candidate will not be able to resume practice is based upon apprehensions. Whether they are good or valid grounds to refuse reappointment can be subject
matter of judicial review although he was of the opinion that the decision of the high-power Search and Selection Committee not to re-appoint a candidate may not warrant interference in exercise of judicial review. Legality and validity of the Second & Third proviso to Section 184(1) of the Ordinance. The second proviso is to the effect that
allowances and benefits shall be to the extent as are admissible to a Central Government officer holding the post carrying the same pay. The third proviso to Section 184(1) is that where Chairperson or Members take a house on rent, he may be reimbursed a house rent subject to such limits and conditions as may be prescribed. In terms of third
proviso, the Tribunal, Appellate Tribunal and other Authorities (Qualifications, Experience and other Conditions of Service of Members) (Amendment) Rules, 2021 have been published. As per the Rules now notified, the Chairman, Chairperson, President, Vice Chairman, Vice Chairperson or Vice President shall have option to avail of accommodation
to be provided by the Central Government as per the rules for the time being in force or entitled to house rent allowance subject to a limit of Rs. one lakh fifty thousand rupees per month and the Members shall have option to avail of accommodation to be provided by the Central Government as per the rules for the time being in force or entitled to
house rent allowance subject to a limit of Rs.one lakh twenty-five thousand rupees per month with effect from the 1st January, 2021. Therefore, the directions issued stands complied with. Justice Hemant did not find any merit in the argument raised by Mr. Krishnan Venugopal that a selected candidate has a right to seek appointment and that too
within three months of the order of this Court. Firstly, a selected candidate has no right to seek appointment. A Constitution Bench of this Court had held that the successful candidates do not acquire an indefeasible right to be appointed which cannot be legitimately denied. The concession of the learned Attorney General at the time when interim
orders were passed was in view of the prevalent situation to keep the Tribunals functional. The interim orders in Rojer Mathew have merged with the final orders wherein again, this Court directed the appointments to the Tribunals and terms of conditions of appointment shall be in terms of the respective statute before the enactment of the Finance
Bill, 2017. Liberty was granted to the Union to seek modification of this order. Therefore, the interim order which permitted the appointments now stands subsumed in the Ordinance which has defined the tenure and the terms and conditions of appointment. The Ordinance is in fact in terms of the liberty granted to Union to seek modification. Mere
fact that an application for modification is pending will not bar the legislature to enact a statute by way of an Ordinance. The appointments made after 26.5.2017 by virtue of Section 184(11) will be governed not by the parent statute but by the terms and conditions as enumerated in the Ordinance. The consent of the learned Attorney General will not
act as an estoppel against the statute i.e. the Ordinance. The role of this court in considering whether or not provisions of law or executive policies are in consonance with the Constitution is well recognized and cannot be overemphasized. The Attorney General’s assertion that the executive or indeed the Parliament acts within its rights in interpreting
the Constitution, and therefore this court should adopt a deferential standard in matters of policy are therefore insubstantial, and also disquieting. As conceded by the Union, if a law (passed validly in exercise of its exclusive power by the Parliament on its interpretation of the Constitution) violates any express provision or principle that lies at the
core of any express provision or provisions, this Court’s voice is decisive and final. Nageswara Rao, J. in his opinion. The Constitution of India makes an advocate who has practiced for more than 10 years, eligible for consideration for appointment as a judge of the High Court and even this Court. An advocate with 7 years’ practice with the Bar can be
considered for appointment to the position of a District Judge. Prescribing 50 years as a minimum age limit for consideration of advocates has the devastating effect of entirely excluding successful young advocates, especially those who might be trained and competent in the particular subject (such as Indirect Taxation, Anti-Dumping, Income-Tax,
International Taxation and Telecom Regulation). The exclusion of such eligible candidates in preference to those who are more than 50 years of age is inexplicable and therefore entirely arbitrary. As this Court in its previous judgment (Rojer Mathew) has pointed out in another context, the exclusion of such young and energetic legal practitioners
could result in not so efficient or competent practitioners left in a field for consideration which would have telling effects on the quality of decisions they are likely to render. Given that the essential educational qualifications and experience in the relevant field are fixed for all candidates, for a classification based on minimum age for appointment (like
in the present case) to succeed, the Union cannot say that it should be held to be valid, irrespective of the nature and purposes of the classification or the quality and extent of the difference in experience between candidates. As between someone with 18 years’ experience but aged 42 or 43 31(1974) 1 SCC 19 Justice Ravindra Bhatt expressly said to
be in agreement with the reasoning and conclusions of L. Nageswara Rao. CONCLUSION Justice Hemant Gupta said that he have gone through the detailed judgment authored by Justice L. Nageswara Rao as also separate but concurring judgment of Justice Ravindra Bhat, but was unable to persuade himself to agree with the views expressed therein
except to the limited extent that part of Section 187(7) of the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 that the Search and Selection Committee shall recommend two names for a post and that the tenure of members including Chairperson etc. shall be For short, the ‘Ordinance’ four years in terms of Clauses (i)
and (ii) of Section 184 (11) of the Ordinance is illegal since the issues of constitution of panel and tenure have already been decided in MBA-III and that without removing such defect, the Ordinance could not be enacted. This Court held that according to the well-settled theory of precedents, every decision contains three basic postulates: findings of
material facts, direct and inferential. An inferential finding of facts is the inference which the Judge draws from the direct, or perceptible facts; statements of the principles of law applicable to the legal problems disclosed by the facts; and judgment based on the combined effect of the above. A decision is an authority for what it actually decides And,
there exists three organs of the State i.e., Legislature, Judiciary and Executive have separate and distinct roles and functions as provided in the Constitution. All the institutions must act within their own jurisdiction and not trespass into the jurisdiction of others. The condition of eligibility for appointment as a Judge of a High Court was kept in view
while considering the eligibility of advocates as members of Tribunals. However, the Memorandum of Procedure for appointment as judges of the High Court finalized by this Court and forwarded to the Central Government in March, 2017 was that a person shall not be eligible to be considered for appointment as Judge of a High Court against Bar
quota unless he has completed forty-five years of age on the date of recommendation by the High Court Collegium. On the question of concurrence, when the judgment with which this author agrees, both as to its reasoning as well as its conclusions is as fully and well-reasoned as L. Nageswara Rao, J's judgment is. Justice Hemant answered that the
reason lies in the importance of the themes which have been deliberated- independence of the judiciary and separation of powers, both of which are timeless in their resonance and relevance. While, this brief prefatory aside at the beginning, outlines the approach this opinion strives to take, while wholeheartedly supporting the conclusions recorded
by Rao, J. With great respect to Hemant Gupta, J, Justice Ravinder Bhat opined that he cannot persuade myself to agree with him, that as regards prescription of minimum age (for appointment to tribunals, i.e., 50 years) or with respect to conditions of service such as payment of house rent allowance, this court ought to respect legislative wisdom,
and those directions issued in past judgments cannot bind Parliament, as they fell outside the judicial sphere. With these observations, justice Ravindra Bhatt proceed to deal with the minimum age requirement which precludes otherwise qualified candidates possessing the requisite experience from appointment to all tribunals, unless they are 50
years of age or older. This age qualification is that candidates, to be appointed, should not be less than 50 years, and has been introduced by the first proviso to Section 184 (1) of the Finance Act. What is immediately noticeable is that this age qualification (more by way of an age bar or minimum age requirement) did not find place in any parent
enactment, which set out the eligibility conditions for appointments to various tribunals, with the exception of appointment as members to the National Company Law Tribunal, for which, candidates should have completed 50 years to be eligible for appointment, apart from the prescribed eligibility and condition In the present case, the rule has the
effect of excluding deserving candidates, without subserving any discernible public policy or goal. Thus, the classification is based on no justifiable rationale; nor can it be said that the age criterion has some nexus with the object sought to be achieved, such as greater efficiency or experience. Independence of the judiciary is one of the foundational
pillars of every democracy governed by the rule of law, where the constitution reigns supreme. Some constitutions may guarantee this in emphatic terms, whereas in others, there may be no single provision manifested in the constitution, but rather, the idea may emerge as a compelling inference - through the kind of assurances articulated by express
provisions (tenure, eligibility, age of superannuation, conditions where removal is possible only through Parliamentary or legislative process, manner of appointment etc). A seven Judge Bench of this Court held that the primary function of the judiciary is to interpret the law. It may lay down principles, guidelines and exhibit creativity in the field left
open and unoccupied by legislation. Date Of Judgment 14 July 2021Court The Supreme Court of India PetitionerMadras Bar AssociationRespondent Union of IndiaBench Justice L Nageswara Rao, Justice S Ravindra Bhat, and Justice Hemant GuptaReferred Article 14,,50,32Case TypeWrite petition FACTS OF CASE The Central Legislature’s attempt to
govern and control how tribunals operate was being judicially contested in this instance. On the 4th of April 2021, the President of India published an Ordinance based on suggestions from the Central Government. This was accomplished while acting in accordance with Indian Constitutional Article 123. * Nine statutes could be amended as a result of
the Tribunals Reforms (Rationalisation and Conditions of Service) Ordinance, 2021. The intention was to establish High Courts in each of these acts to take the role of the current tribunals. The ‘judicial independence’ of such tribunals was questioned, since they were alleged to be operating under the influence of the executive by numerous Advocate



Bar Associations. This was owing to poor adjudication of issues coupled with delays in the administration of justice. ISSUE The main issue in the case of Madras Bar Association vs Union of India revolved around the Constitutional validity of the National Tax Tribunal Act, 2005 and the Constitution (Forty-Second Amendment) Act, 1976. Arguments
Arguments made by the Petitioner (Madras Bar Association): The main claim made against the Act’s impugned parts was that it had improperly overturned earlier court decisions. Arvind Datar, a senior attorney, is in charge of the Madras Bar’s arguments. Association argued that the aforementioned Ordinance violated the Theory of Separation of
Powers, a cornerstone of the Indian Constitution that protects the independence of the judiciary. Arguments made by the Respondent (Union of India): The search results do not specifically highlight the respondent’s arguments. But it can be assumed that they would have maintained the legality of the National Tax Tribunal Act of 2005 and the The
1976 Constitution (42nd Amendment) Act. The case brought up significant issues about the role and operation of tribunals in India as well as the question of whether extra-judicial bodies might take the place of High Courts, which carry out judicial tasks. Judgment The Supreme Court of India rendered its decision in the case of Madras Bar
Association v. Union of India on September 25, 2014. The National Tax Tribunal Act of 2005 and its constitutionality were maintained by the court. The 1976 Constitution (42nd Amendment) Act. However, it was also determined that the credentials of Technical Members of NCLT/NCLAT are invalid because they share the same flaw as the one
previously upheld. High Courts, which carry out judicial duties, cannot be replaced by lower courts, the court concluded. a non-judicial organisation. It also emphasised the necessity of an adjudicatory authority’s independence and fairness. This ruling has had a profound impact on the function and role of tribunals in India. Written by Abdul Rehman
an intern under legal vidhiya. WPC 804/2020 1 ITEM NO.2 COURT NO.1 SECTION PIL-WSUPREMECOURTOFINDIARECORD OF PROCEEDINGS M.A. N0.111/2021 In W.P.(C) N0.804/2020 MADRAS BAR ASSOCIATION Petitioner(s) VERSUS UNION OF INDIA & ANR. Respondent(s) (With IA No.27760/2021 - APPLICATION FOR TAKING
ON RECORD, IA No. 27542/2021 - APPROPRIATE ORDERS/DIRECTIONS, IA N0.58960/2021 - APPROPRIATE ORDERS/DIRECTIONS and IA No0.2727/2021 - CLARIFICATION/ DIRECTION) Date : 03-03-2023 These matters were called on for hearing today. CORAM : HON'BLE THE CHIEF JUSTICE HON'BLE MR. JUSTICE PAMIDIGHANTAM SRI
NARASIMHA HON'BLE MR. JUSTICE ]J.B. PARDIWALA For Petitioner(s) Mrs. Anil Katiyar, AOR For Respondent(s) Mr. Balbir Singh, ASG Mr. R Balasubramanium, Sr. Adv. Mr. Chinmayee Chandra, Adv. Mrs. Shradha Deshmukh, Adv. Mr. Shyam Gopal, Adv. Mr. Zoheb Hussain, Adv. Mr. Ankur Talwar, Adv. Mr. Raj Bahadur Yadav, AOR Mr. Balbir
Singh, A.S.G. Mr. R Bala, Sr. Adv. 1 OR D E RIA No 27542/2021 In WP (C) No 804 of 2020 1 The applicant is a Member of the Income Tax Appellate Tribunall. 2 On 17 April, 2013, the Union Government issued a circular to fill up 48 vacant posts of Members of the ITAT. The applicant applied in the unreserved 3 category. Interviews were held,
following which a panel of names was prepared for appointment on 31 May 2014. Since the applicant was not included in the panel, she moved the Central Administrative Tribunal. The tribunal rejected her OA2on 9 November 2016. The applicant then moved the High Court of Calcutta. By its judgment dated 28 June 2017, the High Court allowed the
petition3in the following terms: "For the reasons discussed above, we set aside the impugned order dated 9thNovember 2016 passed by the learned Tribunal in OA 350/00979/2016 and direct the ACC to consider the petitioner's candidature afresh for appointment to the post of Judicial Member under unreserved category in the Income Tax Appellate
Tribunal in the light of the observations made above and to take a final decision and to communicate the same to the petitioner within a period of six weeks from date. It is made clear that the petitioner's candidature should not be rejected on the ground that the petitioner's income tax return for the assessment year 2010-2011 is not available as
reported by the Under Secretary to the Government of India, Ministry of Finance, Department of Revenue, Central Board of Direct Taxes, Till such decision of ACC is communicated to the petitioner and for a week thereafter one post of Judicial Member under unreserved category shall be kept vacant." 3 Following the above judgment of the High
Court, a letter of offer was issued to the applicant on 24 December 2017 followed by a letter of appointment dated 19 March 2018. 4 On 20 April 2018, the applicant submitted a representation to the Secretary in the Department of Justice to the effect that her appointment was in pursuance of a vacancy of 2013 which was governed by the parent act,
4 namely, the Income Tax Act 1961. Consequently, the contention of the applicant was that the tenure of her appointment should operate until the age of 62 and not for a period of three years as stated in the letter of appointment. 5 On 6 July 2018, vacancies were declared under the 2017 Rules. 6 On 13 November 2019, this Court rendered judgment
in Rojer Mathews vs South Indian Bank Limited and Others4. While striking down the 2017 Rules, this Court directed that appointments shall be made in terms of the respective statutes before the enactment of Finance Bill 2017. Subsequently, on 27 November 2020, this Court delivered its judgment in Madras Bar Association vs Union of India and
Another5. 7 The applicant once again submitted a representation on 3 December 2020. It may also be noted at this stage that on 9 March 2021, an interim order was passed by this Court directing the continuation of the applicant as a Member of the ITAT until 17 March 2023. 8 On 14 July 2021, this Court clarified its decision in Madras Bar
Association vs Union of India6to the effect that all appointments made before 4 April 2021 would be governed by the parent statutes in terms of the interim orders passed by this Court earlier on 16 July 2018 and 21 August 2018. 5 9 The issue which arises for determination in the Interlocutory Application is as to whether the applicant would be
governed by the provisions contained in the Income Tax Act 1961. Rule 11 of the Income Tax Appellate Tribunal Members (Recruitment and Conditions of Service) Rules 1963 stipulated that the age of retirement of the Members of the ITAT would be 62 years. In terms of those provisions, the applicant would have been entitled to continue in service
until the age of 62 years. 10 The applicant had offered her candidature for appointment in pursuance of the circular of 2013. The selection process which was conducted in pursuance of the circular ended in the grant of letters of appointment to those who were found to be qualified and were selected. The applicant was deprived of the selection at
that stage only on the ground that she had not filed her income tax return for the relevant assessment year. The applicant pursued her claim before the Calcutta High Court. 11 In the judgment of the Calcutta High Court dated 28 June 2017, it was held that the candidature of the applicant shall not be rejected on the ground that her income tax return
for Assessment Year 2010-2011 was not available, as reported by the Under Secretary to the Government of India in the Ministry of Finance, Department of Revenue. This judgment of the Calcutta High Court attained finality. 6 12 Consequently, it is apparent that the only ground which weighed in the rejection of her candidature was found to be
untenable by the Division Bench of the Calcutta High Court. Though the appointment letter was issued to the applicant on 19 March 2018 (in pursuance of the letter of offer dated 24 October 2017), the appointment of the applicant was pursuant to the selection process which had been initiated with the circular of 17 April 2013. It is not in dispute
that other persons who were selected in pursuance of that process were issued with letters of appointment much before the 2017 Rules came into effect. The clear position on the facts of this case is that the right of the applicant to appointment had been crystallized even before the 2017 Rules. Therefore, the appointment of the applicant would be
governed by the position as it existed prior to the 2017 Rules. In other words, her tenure shall be extended until she attains the age of 62 years. 13 The Interlocutory Application is accordingly disposed of. (CHETAN KUMAR) (SAROJ KUMARI GAUR) A.R.-cum-P.S. Assistant Registrar This article is written by Trisha Prasad. The article analyses the
pivotal Supreme Court judgement of Madras Bar Association vs. Union of India (2014) which forms a part of a series of judgements that discuss the concept of tribunals and tribunal reforms. This article discusses the significance of the judgement in the context of the basic structure doctrine, power of judicial review and separation of powers. The
Supreme Court, in the case of Madras Bar Association vs. Union of India (2014), decided on 25th September 2014 to declare the National Tax Tribunal Act, 2005 (the ‘2005 Act’), which established a National Tax Tribunal, unconstitutional and struck it down. This case forms a part of a series of cases (all titled, “Madras Bar Association vs. Union of
India” in the years 2014, 2015, 2020 and 2021) initiated by the Madras Bar Association, challenging all attempts made to create an executive-dominated tribunal system on the grounds that it impedes the independence and integrity of the judiciary and system of justice as well as the concept of separation of power in India. The 2005 Act was enacted
with the aim of streamlining the adjudication process in relation to tax disputes and reducing the burden on the High Courts in India. However, the Apex Court found various provisions of this Act from the establishment of the National Tax Tribunal to its composition and appointment process to be unconstitutional and hence invalid in the eyes of law.
The court declared that the main provisions of the Act were infringing on the jurisdiction of the High Court as well as providing more powers, concentrated in the hands of the executive, thereby violating the principle of separation of powers as well as the independence of the judiciary. The basic structure of the constitution was held to be violated by
the provisions of the 2005 Act which was in effect struck down by the Apex Court’s decision in this case. This article will analyse the judgement of the Supreme Court in this case while also examining and providing an overview of the concept of separation of powers, judicial review and the basic structure doctrine. Parties: Petitioner: Madras Bar
Association Respondent: Union of India Case no: Transferred Case (Civil) No. 150 of 2006 Equivalent citations: AIR 2015 SC 1571, 2015 AIR SCW 1270, AIR 2015 SC (Civil) 1154 Court: The Supreme Court of India Bench: Justice R.M Lodha (former Chief Justice of India), Justice Jagdish Singh Khehar, Justice Chelameswar, Justice A.K. Sikri, Justice
Rohinton Fali Nariman Decided on: 25th September, 2014 Statutes/ Laws involved: The National Tax Tribunal Act, 2005 The Constitution of India, 1950 The National Tax Tribunal Act, 2005 was enacted by the Parliament as a part of the government’s effort to streamline the adjudication of tax-related disputes, eliminate delay in the disposal of such
disputes and reduce the burden on the court, which would in turn reduce the pendency of cases before the High Courts. Prior to the enactment of the National Tax Tribunal Act,2005, the power to decide appeals from any decision of the Appellate tribunal set up under the Income Tax Act,1961, Central Excise Act, 1944 and Customs Act,1962, vested
exclusively in the High Courts, provided that there was a substantial question of Law involved. Section 260A of the Income Tax Act, Section 35G of the Central Excise Act and Section 130 of the Customs Act, all of which provided the High Court with the abovementioned appellate powers were amended by the 2005 Act, transferring the same appellate
powers to the National Tax Tribunal which was sought to be established under the Act. The necessity of establishing a national tribunal for taxes was first suggested in the 12th report of the Law Commission. This recommendation was however not accepted and the existing appellate tribunal under the Income Tax Act continued to function. A similar
suggestion was made once again in 1970 by a Direct Tax Inquiry Committee (Wanchoo Committee) set up by the government. This committee recommended the establishment of tax benches in the High Courts, to be preceded by a retired judge. At this stage, there already were a large number of tax cases pending before the judiciary. Subsequently,
another Direct Tax Inquiry Committee (Choksi Committee) that was set up in 1977 suggested the establishment of a Central Tax Court. This recommendation too never saw the light of day. Finally, in the early 1990s, a similar recommendation was made leading to the issue of the National Tax Tribunal Ordinance, 2003 which subsequently led to the
enactment of the National Tax Tribunal Act, 2005 after the bill for the same was deliberated in the parliament in 2004. This case brought before the Supreme Court by the Madras Bar Association was a culmination of various petitions and transferred cases (as mentioned below) which were all brought before various Indian courts by different
petitioners. These petitions and cases that challenged the validity of the National Tax Tribunal were consolidated and disposed of by this court’s decisions in the present case of Madras Bar Association vs. Union of India. Transferred Case (civil) Nos. 150,116,117 and 118 of 2006 Civil Appeal nos. 3850,3862,3881,3882, 4051 and 4052 of 2006 Writ
Petitions Nos. 621 and 697 of 2007 These cases primarily challenged the validity of the National Tax Tribunal Act, of 2005. Simultaneously, the 42nd Constitutional Amendment Act,1976 was challenged on the ground that it violated the basic structure of the Indian Constitution, specifically highlighting the concept of Judicial Review and separation of
powers. This issue arose as the National Tax Tribunal that was to be established under the National Tax Tribunal Act was vested with powers to hear and decide appeals against any substantial question of law that arises from decisions of appellate tribunals established under three statutes including Income Tax Act,1961, Central Excise Act, 1944 and
Customs Act,1962. Additionally, Article 323-B which was inserted by the 42nd Constitutional Amendment was alleged to be unconstitutional on the grounds that it violates the principles of separation of powers, rule of law and the powers of judicial review by an independent judiciary which constitute a part of the basic structure of the constitution.
Constitutional Validity of the National Tax Tribunal established under the National Tax Tribunal Act,2005. Constitutional Validity of the Constitution (Forty Second) Amendment Act, 1976. The contentions that were put forth by the petitioner can be understood under four main points of argument. Firstly, the petitioner argued that the very reason and
foundational basis for setting up the National Tax Tribunal was fallacious and not valid. Hence, it is pertinent to have the Act as well as the establishment of the tribunal struck down. The reasoning behind the setting up of the tribunal was entirely based on the claim that there is inconsistency in the current jurisprudence of the High Court’s exercise
of power as well as the inadequacy of the High Court to deal with and dispose of appeals in relation to taxes. The petitioner argued that these claims were unfound and that there was neither inconsistency in the existing jurisprudence nor any evidence to prove the inadequacy of the High Courts. The petitioner also argued that the mere establishment
of the National Tax Tribunal will not lead to any guaranteed uniformity in decisions related to taxes. Furthermore, the 2005 Act provides for a direct appeal to the Supreme Court against any decision of the National Tax Tribunal under Section 24 of the Act. This provision completely bypassed the role of the High Court in the judicial hierarchy in India
and if implemented would increase the burden of cases on the Supreme Court. It was also emphasised that the recommendations that were put forth by the select committee which reviewed the Bill before the enactment of the 2005 Act were ignored. The committee has raised concerns regarding the effect of the bill on judicial independence, the
qualification requirement of the members of the proposed tribunal and the potential overburdening of the Supreme Court. However, these reservations and concerns raised by the select committee were not taken into consideration by the parliament and the 2005 Act was enacted without incorporating any of the recommendations of the committee.
The second argument put forth by the petitioner was in relation to the appellate powers that were vested in the National Tax Tribunal by the 2005 Act, effectively taking away the powers that were previously vested in the High Courts. The petitioner argued that the legislature did not have the power to abrogate or divest the superior courts of this
appellate jurisdiction and the transfer of such power to the tribunal was liable to be set aside. Additionally, the petitioner also argued that the 2005 Act, violated the High Court’s power of judicial review under Articles 226 and 227 of the Constitution. The original jurisdiction of the High Courts under Articles 226 and 227 which includes the power to
issue writs, direction and orders for the protection of the rights of individuals as well as the right of superintendence over all courts and tribunals instituted or established within its own territorial jurisdiction, were contended to be disturbed by the introduction of the 2005 Act which effectively took away and transferred the powers that were earlier
vested in the High Courts by the Constitution. The petitioner also argued that decisions in relation to any substantial question of law even in specialised matters must be determined by a superior court like the High Courts of the Supreme Court. The petitioner specifically challenged Sections 5,6,7,8 and 13 of the 2005 Act on the grounds that the said
provisions hindered the independence of the adjudicatory process of the Tribunal. This contention was wholly based on the fact that the central government had the sole authority in relation to the establishment, composition, constitution and appointments of the tribunal and its officers. The Central Government was the sole authority for establishing
the Tribunal under Section 3 of the 2005 Act. Determination of the composition of the tribunal, the number of members to be appointed to the tribunal and the number of benches as well as the jurisdiction and location of these benches of the tribunal were all exclusive powers of the central government under Sections 4 and 5 of the Act. Furthermore,
it was also pointed out that, Section 7 of the Act, in effect, provides the Central Government with the power to appoint the chairperson and members of the tribunal. Despite the fact that a selection committee is to be appointed under Section 7, the composition of the committee which includes the Chief Justice of India and two secretaries of ministries
of the central government, portrays the advantage that the central government will have in the selection or appointment process. These provisions of the Act clearly violated the necessity of ensuring the separation of powers between the executive and the judiciary which has been given importance in order to protect the rights of individuals and
secure justice for all. Lastly, the petitioners challenged the constitutionality of Article 323B of the Indian constitution to the extent that it violated the principles of separation of powers, rule of law and the power of judicial review which were argued to constitute, among others, the basic structure of the Indian Constitution. The petitioners also
specifically prayed for striking down Article 323B(4) of the Constitution, a non-obstante clause which in effect allows Article 323B to have an overriding effect over any other conflicting provision or law in force. The petitioner put forth arguments challenging the constitutional validity of the 2005 Act in its entirety as well as the 42nd Amendment Act
on the grounds that the basic structure of the constitution had been violated as the power of judicial review of the High Courts had been infringed. Alternatively, in the event that the above-mentioned prayers were not agreed upon by this Apex Court, the petitioners challenged the Constitutional validity of specific provisions or Sections of the 2005
Act (Sections 5,6,7,8 and 13) that established and governed the institution and basic functioning of the National Tax Tribunal. The respondent countered the petitioner’s arguments by attempting to justify the reason for setting up the National Tax Tribunals as well as the powers of the parliament to make and enact the 2005 Act. The council also
firmly refuted the claims that the establishment of the tribunal was not in violation of the principles of separation of powers and judicial review. The respondent backed this argument by discussing the alarming number of pending tax disputes and the general burden on the judiciary as well as reasons for prolonged litigation in relation to tax disputes.
The counsel for the respondent also specifically attributed the pendency to the lack of clarity in law for tax litigation with additional emphasis on the situation of conflicting opinions and multiplicity of proceedings due to the existence of multiple appellate levels and the role of the High Courts. In response to the second contention of the petitioner
against the alleged abrogation of appellate powers traditionally vested in the High Court, the respondent was of the opinion that the petitioner did not approach the matter with the correct perspective. They contended that the petitioner had misunderstood the purpose, structure and status of the 2005 Act. The respondent argued that the appellate
jurisdiction in question here is merely statutory rights and liabilities created by specific statutes like the Income Tax Act and that such remedies or liabilities do not exist in common law. It was on this ground that the respondent claimed that due to the absence of specific remedies in common law, common law courts cannot be approached, as a norm,
to enforce such remedies. It was further contended that, like the existing tax statutes as well as other special legislations that have their own grievance redressal mechanism, the legislature has the power to have provisions for the creation of specialised tribunals or courts through a specific statute, for matters specific to that statute. The National Tax
Tribunal, it was argued, is a specialised tribunal or body that will have the necessary expertise in handling complex tax-related matters. It was hence, the respondent’s contention that the intention of the 2005 Act was not to abrogate core functions of the High Courts but to establish a specialised tribunal to deal with tax-based disputes more
efficiently. The respondents also argued that according to Article 246 of the Constitution, the parliament has the power to make laws with respect to any subject matter that is enumerated under either List I (Union List) or List III (Concurrent List) of the Constitution. It was submitted that as per entries 78 and 79 (refer to schedule 7 for all entries)
under the Union List, the parliament has the power to make laws or rules in relation to the powers and jurisdiction of High Courts. Further, it was also argued that entries 82 to 84 and entry 97 permitted the parliament to make laws related to tax and the extent of jurisdiction in tax-related matters. The claims of the petitioner were firmly opposed by
the respondents through this argument. The respondent also argues that the parliament has the power, pursuant to Article 247 to establish new courts and determine their jurisdiction for better administration of justice. In opposition to the argument put forth by the petitioner against Article 323-B and violation of the power of judicial review, the
respondent emphasised that a statutory right to appeal to the Apex Court has been provided under the Act and that the Judicial review powers of the High Courts under Articles 226 and 227 and that of the Supreme Court under Articles 32 and Article 136 have not been hampered. The counsel for the respondents argued that the grounds of challenge
cited by the petitioner were misconceived, fallacious and hence unacceptable. However, despite these contentions that were put forth by the respondents, the then Attorney General of India, Mukul Rohatgi, was willing to positively view any suggestions that were made by the Supreme Court in this matter and bring about changes to the provisions of
the 2005 Act that were challenged by the petitioners. The basic structure doctrine can be simply understood as referring to certain features, principles and provisions that form the core of the Indian Constitution. These features are intrinsic to the very basic structure and objective of the Indian Constitution and hence cannot be altered, amended or
removed from the Constitution. The initial judicial evolution of the basic structure doctrine can be traced back to the judgements pronounced in the cases of Sankari Prasad Singh Deo vs. Union of India (1951), Sajjan Singh vs. State of Rajasthan (1964) and I.C Golaknath & Ors. vs. State of Punjab (1967) until the primary and basic foundation of the
doctrine was laid down in the Kesavananda Bharati vs. State of Kerala (1973) case. There have been a number of cases that subsequently reaffirmed and strengthened the decision that was delivered in the Kesavananda Bharati Case. It has been determined that the basic structure of the Constitution includes the following principles and provisions:
Supremacy of the Constitution; Preamble and all concepts and features included in the preamble; Rule of law; Independence of the judiciary; Separation of powers; Judicial Review; Fundamental Rights; Directive Principles of State Policy (balanced with the fundamental rights). The present case of Madras Bar Association vs. Union of India specifically
discussed the basic structure doctrine in the context of separation of powers, judicial review and rule of law. The doctrine of separation of powers refers to the division of duties or functions among different branches or organs of the government (executive, legislature and judiciary) in a manner that limits each organ or branch to the functions that are
allotted to it and prevents unnecessary overlapping of duties. As introduced by Montesquieu and further enhanced by modern governance systems, separation of power is based on three main features: A person who forms a part of one organ cannot form a part of another organ; An organ should not exercise the functions that are vested in another
organ; An organ should not interfere with the functioning of another organ. In the Indian context, while the doctrine of separation of power is a critical constituent of the basic structure of the Constitution, it is not followed as strictly as in countries like the United States of America. India follows a system of checks and balances which allows for
review of the action or permits imposition of some limitations by one organ on the other, like judicial review and a no-confidence motion, in order to ensure that the principles of the Constitution are followed. Judicial review is the process by which the judiciary (Supreme Court under Article 32 or High Courts under Article 226) determines the
constitutionality of any legislative action or law that is passed by the parliament. It also includes the power to examine the constitutionality of executive actions or actions by the administrative bodies of the government. Section 5 provided for the constitution as well as the jurisdiction of the National Tax Tribunal that was sought to be established
under this Act. According to this Section, the jurisdiction of the tribunal, its seat, the number of required benches and the transfer of members from one bench to another bench will be determined by the Central Government in consultation with the Chairperson who is appointed by the Central Government. Section 6 lays down the qualifications
required to be fulfilled by any person being appointed as the Chairperson or member of the tribunal. According to this Section, any person who has been the Chief Justice of a High Court or a judge of the Supreme Court is qualified to be appointed as the chairperson of the tribunal. The Section further states that, in order to be qualified to be
appointed as a member of the tribunal, the concerned person must fulfil one of the two below-mentioned criteria: The person is, has been or is eligible to be a judge of a High Court (or); The person is or has been a member, for at least five years, of the Income Tax Appellate Tribunal or Customs, Excise and Service Tax Appellate Tribunal. Section 7
contains the procedure to be followed for the appointment of a chairperson and members of the tribunal. According to this Section, the central government appoints the chairperson or member on the recommendation of a selection committee consisting of the Chief Justice of India (or any Supreme Court judge) and two secretaries of central
government ministries (Ministry of Law and Justice and Ministry of Finance). However, an appointment made in the absence of any of the abovementioned selection committee members is also considered valid. Section 8 specifies the term of office of any chairperson or member of the tribunal. The member or chairperson serves a term of 5 years and
is eligible to be reelected for another 5-year term. Section 13 states that a person may be represented before the tribunal either by a legal practitioner or a Chartered Accountant. Article 323B was inserted in the Constitution by the 42nd Amendment Act in 1976. This article permits the legislature to set up specialised tribunals for adjudicating
disputes related to specific matters including taxation, foreign exchange, industry and labour disputes, land reforms, elections, etc. Article 226 conferred on the High Courts, the power to issue writs, directions and orders for protecting and enforcing the fundamental and legal rights of individuals as guaranteed by the Indian Constitution. Article 227
of the Constitution gives the High Courts the power of superintendence over other courts and tribunals that function within the territorial jurisdiction of the concerned High Court. Article 32 allows individuals to approach the Supreme Court for the purpose of enforcing the Fundamental Rights that are guaranteed to them. Similar to Article 226, the
Supreme Court can issue writs, orders and directions to enforce these fundamental rights. The meaning of the term “substantial question of law” was determined in this case. According to the Apex Court in this case, in order to determine if an issue is a substantial question of law, it must first be determined if it is a matter of general public
importance or significantly affects the rights of the parties. The question of law must be either not decided by the superior courts or of such a complex nature that it is open to multiple interpretations. If at all the question of law that is brought before the court is already decided by the superior courts or is related to established principles of law, the
concerned question would not be classified as “substantial”. The landmark case of Kesavananda Bharati vs. the State of Kerala (1973) is an important case that must be analysed while dealing with matters related to the basic structure doctrine. This case was brought before the court, challenging the 24th Constitutional Amendment Act, 1971 and the
25th Constitutional Amendment Act, 1971. This case was instrumental in the establishment of the concept of the basic structure of the Constitution. The power of judicial review that is vested in the superior courts by the Constitution as well as the concept of separation of powers, among others, were held to be essential components of the
Constitution’s basic structure. It was also firmly observed that the basic structure of the Indian Constitution cannot be altered by the parliament in the exercise of its power to amend under Article 368 of the Constitution. The constitutionality of the 39th Constitutional Amendment (1975) was analysed in this case. The amendment had, among other
provisions, added Article 329A (now repealed) which removed the question of the validity of the election of a prime minister or speaker of the parliament from the purview of judicial review. In this context, while also affirming the decision given by the court in the case of Kesavanada Bharati vs. State of Kerala (1973), the 5-judge-bench held the
above-mentioned provision to be violative of both judicial review powers as well as the principle of separation of powers. The bench also emphasised that the term “amendment” under Article 368 cannot be used in a manner that alters, destroys or undermines the basic structure of the Constitution. The provision of the 42nd Constitutional Amendment
that permitted the exclusion, from judicial review, of any law that was enacted in furtherance of the Directive Principles of State Policy (DPSP), even if it is in violation of Fundamental Rights, was challenged in this case. Following the decision of this case it is now a well-settled position of law that the power of judicial review is an essential part of the
basic structure of the Indian Constitution and no law or amendment made by the parliament can effectively take away or undermine this power that is vested in the superior courts. It was also observed during the course of the proceedings that it is permissible for the parliament to set up alternative institutional mechanisms or similar arrangements
for the exercise of judicial review, separate from the High Courts and Supreme Court. However, the alternative must be an absolute substitute, effective and efficient in conforming with the principles and requirements of the Constitution. The court had in this case struck down Article 323A and Article 323B that were added by the 42nd Amendment
(1976) to the Constitution to the extent that it completely excluded the powers of judicial review available to the superior courts under Articles 226,227,32 and 136. The impugned provisions in this case permitted the parliament to withdraw the power of judicial review from all courts except for the Supreme Court under Article 136. The Apex Court
also addressed the question as to whether any tribunal established under Articles 323A and 323B are effective substitute to exercise the power of judicial review vested in the High Courts. In this regard, the court observed that while the powers vested in the High Courts and Supreme Courts are an indispensable part of the basic structure of the
constitution, tribunals or other courts may be set up to perform a supplementary role in the discharge of the powers vested under Article 226, 227 and 32. These decisions will however be subject to scrutiny of a division bench of the High Court and the tribunals will continue to function as the courts of first instance in relation to matters that fall
within the ambit of their specialised subject matter jurisdiction. In this case, Chapters 1B and 1C of the Companies Act,1956 which provided for the creation of the National Company Law Tribunal and National Company Law Appellate Tribunal respectively were challenged. The impugned provisions sought to replace the company’s board with a
tribunal with original jurisdiction and replace the High Court with an appellate tribunal. The bench in this case, while analysing the concept of independence of judiciary and separation of powers observed that apart from the powers and jurisdictions specifically conferred on superior courts by the Constitution, other powers and functions of the High
Courts can be determined by legislative action. Any power to hear any matter or an appeal that is conferred on High Courts by specific legislations can be taken away by deleting the concerned provisions. At the same time, it was also observed that the Constitution permits the parliament to establish tribunals and transfer or confer powers to
determine disputes to these tribunals and hence, parliament has the power to transfer certain judicial functions to tribunals and other courts. However, the parliament must ensure that the independence of the judiciary as well as the principle of separation of powers are maintained. It was also emphasised that in order to maintain the independence
of the judiciary, any issue that involves the government must be dealt with by judges who are independent of the government. (The court in the present case of Madras Bar Association vs. Union of India dismissed the reliance on the R. Gandhi case as the latter dealt with the substitution of one tribunal by another while the former dealt with the
substitution of the High Court by a Tribunal) The 5-judge bench of the Supreme Court in its judgement broadly observed and declared the following: The parliament has the power to establish new courts and tribunals or transfer powers that were earlier vested in the High Courts to such other courts and tribunals without it being deemed to violate
the basic structure of the Constitution. However, care must be taken to ensure that the alternative court or tribunal conforms with the basic characteristics and standards of the court that it wishes to replace. Sections 5,6,7,8 and 13 of the 2005 Act are unconstitutional and thereby invalid. These provisions formed the foundation of the 2005 Act and
without these provisions, the Act will be ineffective. Hence, the 2005 Act as a whole was deemed to be unconstitutional. The rationale behind the judgement passed by the Apex Court can be understood under the following two heads: The Apex Court examined the relation between and impact of the 2005 Act on the concept of judicial review and
separation of powers in order to determine whether or not the basic structure of the Constitution has been violated by the Act. Subsequent to analysing prominent precedents in relation to the basic structure doctrine, the court concluded that the exclusion of judicial review by any law or provision of law is violative of the basic structure of the Indian
Constitution. The Supreme Court was however of the opinion that the power of judicial review of the High Courts under Articles 226 and 227 of the Constitution was not ousted and hence, the argument claiming the violation of the basic structure doctrine on the basis of the power of judicial review was not accepted. In this regard, the National Tax
Tribunal was held to be deemed to be discharging a supplemental role. However, violation of the basic structure in the context of separation of powers and independence of judiciary was upheld. Additionally, the Apex Court held that the parliament has the power to establish new courts or tribunals and vest such powers as were earlier vested with
High Courts in these newly constituted courts or tribunals without it automatically violating the basic structure of the constitution. However, the basic structure of the Indian Constitution stands violated if the parliament fails to ensure that the concerned alternative or new court or tribunal conforms with the basic characteristics, rules, procedures,
customs, conventions and practices and standards of the original court or the court to be substituted (High Court in this case). The court, while holding the National Tax Tribunal to be unconstitutional, observed that the basic characteristics and standards of the tribunal were not in line with the High Court that it sought to replace. Furthermore, In
order to determine whether the transfer of adjudicatory function to the tribunal was constitutional, the court first attempted to determine whether the power that was sought to be transferred was a core judicial appellate function that was traditionally vested in the High Courts. The Apex Court analysed the historical perspective of tax-related
legislation and determined that appeals-related taxes in cases where a substantial question of law was present have traditionally been a power vested in the High Courts. The first adjudicatory authority has traditionally been an executive appellate adjudicatory authority like the Income Tax Appellate Tribunal or the Customs, Excise and Service Tax
Appellate Tribunal. The power to hear appeals from the decisions of these appellate tribunals has always been vested in the High Courts. Hence, it was concluded that the core adjudicatory function of determining any question of law in tax disputes has been uninterruptedly vested in the High Courts. It was held that the National Tax Tribunal has to
an extent encroached on the exclusive jurisdiction of superior courts and is hence unconstitutional. The 2005 Act which aimed at establishing the National Tax Tribunal was enacted pursuant to the parliament’s powers under Article 323B of the Indian Constitution which was also challenged by the petitioner in this case. In relation to the challenge to
Article 323B of the Constitution, the court observed that a detailed analysis or determination of the same is not required as the matter was already clarified by the Apex Court in the earlier case of L. Chandra Kumar vs. Union of India. The aforementioned case was specifically decided in relation to the Administrative Tribunal established under the
Administrative Tribunals Act,1985, enacted pursuant to Article 323A. The Supreme Court scrutinised the provision of Article 323A and 323B as well as Section 6(5) of the Administrative Tribunals Act which in effect excluded the supervisory and appellate jurisdiction of the court in relation to matters that were heard by the tribunals. The jurisdiction
of the High Courts was reaffirmed in the case of L. Chandra Kumar vs. Union of India which was also regarded as a precedent by the court in the instant judgement of Madras Bar Association vs. Union of India. Sections 5,6,7,8 and 13 were declared as unconstitutional and struck down and since the remaining provisions of the Act cannot be made
effective without the above-mentioned provisions, the entire Act was declared to be ineffective and unconstitutional. As previously mentioned, it is necessary for the parliament in the present case to ensure that the features and functioning of the tribunal are in a manner that is in conformity with the High Courts that are effectively being replaced as
appellate authorities for tax-related matters. The Supreme Court made various observations in relation to Section 5 of the 2005 Act. Firstly, the court observed, on the basis of the petitioner’s argument regarding the inconvenience that may be faced by aggrieved persons, that instituting the Tribunal in the National Capital Territory of Delhi will create
a situation where the option of seeking redressal will not be available at the same level of convenience and expediency that was earlier available. Secondly, the Apex Court determined the role of the Central Government in determining the location, jurisdiction and composition of the bench to be inappropriate and violative of the independence of the
judiciary owing to the fact that the Central Government will inevitably be a stakeholder in each and every case that may be brought before the tribunal. The court observed that the qualifications for the composition of the tribunal as provided under Section 6 of the Act allowed for technical members of the Income Tax Appellate Tribunal or the
customs, excise and service tax Appellate tribunals with at least 5 years of experience to be eligible to be appointed as members of the National Tax Tribunal. It was observed that these members lacked the legal expertise or knowledge that members of the National Tax Tribunal would be faced with while adjudicating tax disputes. In this regard, the
Apex Court expressly held Section 6(2)(b) to be unconstitutional and invalid. Further, while invalidating Section 7, the court observed that one of the parties to any matter that is heard by the tribunal will inevitably represent the interests of the Central Government. It would hence not be fair to follow the procedure of appointment of members or
chairperson of the tribunal as provided under Section 7 which requires the involvement of the Secretaries of the Ministry of Finance and the Ministry of Law and Justice. Lastly, Section 8 was invalidated on the grounds that it permitted for the re-appointment of the chairperson or member of the tribunal after the completion of their 5-year term. It
was held that such a provision for re-appointment would hamper the ability of the chairperson or member to act in an independent manner, thereby undermining the fairness and independence of the said member or chairperson of the tribunal. Section 13 of the Act was held to be unconstitutional to the extent that it permitted parties to be
represented before the tribunal by Chartered Accountants on the grounds that they lacked legal expertise beyond the area of accounts and basic company-related laws. In cases where other laws including family laws, civil laws or property laws may arise, Chartered Accountants would not have the necessary knowledge and expertise to deal with the
dispute and effectively represent the parties. The observations made by the Supreme Court in this case and the final judgement that was delivered by the bench promote the need for a transparent process of appointment of members to any tribunal and highlight the need to ensure that there are sufficient safeguards against undue influence of the
government in the appointment process. Hence, the fact that a majority of the members of the selection committee for appointment of the chairperson and members of the tribunal as provided for under the 2005 Act were representatives of the government was frowned upon by the bench and dismissed as being unconstitutional. The judgement in this
case also sheds light on the necessity to structure a tribunal in a manner that reflects the fairness and impartiality standards that are expected from traditional courts that the tribunal seeks to replace. The judgement given by the 5-judge bench of the Apex Court on 25th September 2014 not only reaffirms the basic structure doctrine while
emphasising the importance and scope of both judicial review and separation of powers but also played an important role in the series of cases in relation to the ongoing debate on tribunal reforms. The judgement has contributed to the existing tribunal reforms jurisprudence by clarifying the constitutional limits of the legislature that must be adhered
to while setting up tribunals. It is apparent that while judicial reforms are encouraged, the judiciary’s role in ensuring constitutionality and protection of rights throughout the process of reform must be upheld. By declaring the National Tax Tribunal Act,2005 to be unconstitutional and ineffective, the Supreme Court established that while the
parliament has the authority to establish specialised tribunals to deal with specific subject matters with the aim of effectively delivering justice, these bodies must maintain the independence and characteristics that are consistent with judicial body or court that it aims effectively replace. The decision of the court, in this case, highlights the judiciary’s
commitment towards maintaining the basic principles enshrined in the Indian Constitution. The importance of ensuring an independent judiciary that is free from unnecessary external influence for the purpose of effective justice delivery has been reinforced. Pursuant to this judgement, it can be concluded that in order to avoid any issues or
challenges raised against ongoing reforms, sufficient efforts must be made to ensure a transparent appointment process, the clear establishment of jurisdictions of tribunals on one hand and superior courts on the other, establishment of adequate safeguards against government interference in the judicial process and conscious alignment of
enactments with the established principles of the Indian Constitution. In conclusion, the judgement delivered in the case of the Madras Bar Association vs. Union of India (2014) is a landmark decision that fortifies the basic structure of the Indian Constitution, reaffirming the various principles laid down in this regard by the judiciary through its past
decisions. The Supreme Court struck down various provisions of the 2005 Act in order to ensure and protect the principles of separation of powers, judicial review and independence of the judiciary. The court, by way of this judgement, reasserted the necessity for any legislation that may encroach upon the core functions of the judiciary to be
modelled in a manner that upholds the strict impartiality of judicial processes and maintains the integrity of the justice mechanism. A tribunal is a quasi-judicial body that is established to adjudicate specific disputes, based on a specific subject matter or industry within its designated jurisdiction. Tribunals are specialised forums, generally established
with the aim of ensuring efficiency and speed in resolving disputes, especially in cases where subject matter expertise is required. These bodies generally play an important role in reducing the burden on traditional courts. Tribunals that are currently functioning in India include: Income Tax Appellate Tribunal National Green Tribunal Securities
Appellate Tribunal National Company Law Tribunal and National Company Law Appellate Tribunal Telecom Dispute Settlement and Appellate Tribunal Debt Recovery Tribunal, etc. Articles 323A and 323B were inserted by the 42nd Constitutional Amendment Act. Article 323A specifically provides for the establishment of administrative tribunals by
the parliament to adjudicate disputes related to the appointment and conditions of service of those people who are appointed to the central or state public services. Article 323B provides further powers to the parliament to establish any other tribunal other than the administrative tribunals. This Article specifically provides examples of some areas for
which disputes tribunals may be established including taxation, foreign exchange, industrial and labour issues, elections, etc. The principles that have been established and reaffirmed in this case are broad in nature and can be made applicable to other tribunals that may be established under other statutes, regardless of the subject matter that the
tribunal deals with. The border principles and concepts of basic structure doctrine, judicial review, separation of powers and rule of law as discussed in this case have important implications under the field of Constitutional Law. Any statute that is enacted within the Indian territory must be in conformity with the Indian Constitution. The principles
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